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ABSTRACT 


Speaking of two problems which give rise to com- 
plaints in the mental health field, the Minister of Social 
Services and Community Health recently told the Legislature 
of Alberta: 

One is whether a person is being illegally 

held in a mental hospital, which I think is 

one of the things that still persist, despite 

the improvements because of our Mental Health 

Act. That does seem to persist. 

[Alberta Hansard, April 30, 1976, 996] 

These words attest to the continuing presence of imperfec- 
tions in the process for compulsory civil commitment. 

Interpreted narrowly, the Minister's statement illu- 
Minates the importance of stringent procedural safeguards to 
prevent wrongful violations of personal liberty on the pre- 
text of mental disorder. But, more than this, it exposes 
the obligation of the Legislature to articulate its policy 
in respect of involuntary detention for mental disorder-- 
be it in the name of the confined individual's own good or of 
the greater interests of society--, and then to provide the 
machinery to ensure that the policy is carried out according 
to that legislative intent. Indeed, as long as the already 
chronic controversy surrounding such confinements lingers on, 
the search must continue for policies and procedures which 


fairly determine when detention is necessary and when it is 


not. 
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The existing law, which is embodied in the Mental 
Health Act, 1972, entrusts medical professionals with the 
initial decision to detain a mentally disordered person 
against his will. Judicial safeguards are not introduced 
until later, and then only upon application by the patient. 
They take the form of review by a panel whose membership 
represents the medical, legal and social interests concerned 
in the resolution of the issue. 

In evaluating the strengths and weaknesses of this 
scheme, and the philosophical justifications for detention 
reflected in it, we reap the benefit of past experience by 
surveying solutions once adopted and identifying the reasons 
for their subsequent rejection. And, being particularly 
concerned that sound measures are taken to protect citizens 
from wrongful interference with their liberty, we look closely 
at the procedural requirements imposed upon review panels 
by the Act and at the practices which the writer observed 
to be followed during her attendance at twelve review panel 
hearings. These we assess in terms of the fundamental prin- 
ciples of procedural fair play long applied to administrative 
tribunals, by,.the courts. 

Having thus discerned the problems--the fact that 
our analysis discloses numerous shortcomings in the present 
law and practice comes as no surprise in light of the 
Minister's frank admission--the one task remaining will be 


to make appropriate recommendations for improvement. 
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CHAPTER I 


INTRODUCTION 


Under the law of Alberta, a person who is "suffering 
from mental disorder" and "in a condition presenting a dan- 
ger to himself or others" may be hospitalized against his 
own volition. + He need not have been party to any wrong- 
doing. 

In view of the long history of reverence for the 
liberty of the subject in English law, the deprivation of 
personal freedom by "formal" admission, as it is euphemis- 
tically called, immediately strikes one as extraordinary. 
The fact that hospitalization is authorized on the strength 
of no more procedural safeguard than the opinions of two 
physicians (or a physician and a therapist) * makes it seem 
all the more remarkable. Regarded from the viewpoint of 
the objecting patient, formal admission constitutes an im- 


prisonment, > an involuntary incarceration such as is usually 


ihe Mental Health Act, 1972, S.A. 1972, c. ikBiy 
Se. 29(1), 31(1) ltheréinatter cited as ACT 19/2). 


rd. As to the meaning of “therapist,” see ch. IV 


note 194 infra. 


34 Fajny restraint put upon the freedom of another by 
show of authority or force is sufficient to constitute 
imprisonment." Pon Yin v. Edmonton (1915), 8 W.W.R. 809, 
814... 


priive te" ai one noaseg ® pre x 7 
~seh s abinezetg/mogseRanS Fy ta ag, aatont a daisan 


eid Javdsys posi Ted beer 9 em: exarh . 
-protw yas oF yITEY need | sen 200 hn on ehing 


of} ~soX sonbtevss Zo vivobattat usenet 
to notsevingeh odd spat Aakiead at eh Sanh oxide id ox 
~eimedqus at AP ap \noteeimbs aCeaeee" vd mobos) I oa 3 
. vipnipiasttxs ae snc perkisad - plesepbommt yhoilse yits >& 
dtonerts ods rte) bes txoddus. . ae nolnssa tes quod deds sont pe 
owt Yo ehibathe exit merit by ai | on 
gaee 31. eatenr S (sanqennid % a iaeeate 8 - Me 
|. .destzemes exon odd I. 


te tniboavely 8 mori, bel 


Awe 
it ae Bede eenSS rokdetaibs ee dndiiteg pakdootde t 


sitaaes ei a6 aoue _ nokdatbo cept ipteoausovns ns oem ie 
DS = é 


é 


MR ae oe ere a 
= “PENG E 134 ak wy oe oat « (£).28 ee y 
Vi slo ese * 3p lgemeds" to eainsem ais os eh ~« . aval ry 


sziah er ston. ass 
.% 


} 
28 ay Siow civ con ".dasmnoat 


yet sarigons +0 mobes't® 8 af) pC eq saiexteet yn 
ee cc os disso edn ssag302 20 aie se: 
¢ Ae 


associated with punishment. The fact that the mental hos- 
pital community is generally cut off from the view of the 
public and the press and that opportunities for the abuse 
of its captive members therefore abound presents another 
parallel with the criminal sanction of imprisonment. Dis- 
tressing in the extreme is the realization that a formally 
confined mental patient has no choice as to his treatment, 
no matter whether it consists of efforts to modify his be- 
haviour through the use of conditioning techniques, medica- 
tion, electroshock therapy, or even psychosurgery. 

Upon more considered reflection, however, it becomes 
apparent that the liberty of the subject is just one aspect 
of compulsory detention for mental disorder. Other elements 
include the concern of society for the safety of its members 
from imagined future acts of the allegedly PSieke and 
"dangerous" person--traditionally the main ground of justi- 
fication for this intrusion by the state into the private 
domain of the subject--and the interest of society in the 
welfare of its less able members.“ 

Two social "systems"--the legal system and the 
neimen. Heaven, system--are concerned to achieve a balanced 


adjustment of the competing interests involved.° However, 


Sac discussion in ch. II infra. 


>The notion of the interaction between the legal and 
mental health "systems" is borrowed from ALAN A. STONE, 
MENTAL HEALTH AND LAW: A SYSTEM IN TRANSITION (DHEW 
[Continued on next page. ] 


-eod Iszase sed J6g4 2382 set ies 
a+ To weiv ets mort To Fxo it eae9 SE bath % 7: - 


ac) 
i 


seuds of 192 éebtinostogae ‘cite 3x 
tacvsons =ioeeetc Bawoas sy0teT8AR> piste cet 
~2iG .dnencoetigat 23 eer " Lesimirs- ae ee 
. de nersss ears ni amoedue SH2 ALT 
_Snetjcets S24 Of 26 Spiddo on) eed shotteq. tetas 8 

-5¢ 2id. Vsibom’ cs 2510836 ic ateranco +8 Sondole Sal 

-cciben ,3eupindess -pnineksibaca to see att dguort 3 =0i r 
_wieotvaorisyeg faeve 2c ,Yosssey iar cadet tena . 
aamoosd Jf ,SevSeoa ,acrsosiaes Eetebieno> a 
+: sno 32 sk sostdue ogo 26 yaaedgei arlt seh) > 
stromaia 2ag90 ~ xS610EER SéGsem sor noizndiso cstv 
sust@nen8st 26° yostse git 10F ~yteiose. 26 panes ee od? si 
bis "Aste" ereapsbls af? 36 239s euueet seca 
-isevt 20 Baxrozp nian saz {i tekiotsthss4--nosseq "es 
soevitg od} Stnb susee! sid ye ed2epatki Shae 08 mom 
at ni y3sisda Yo sapreind oei3 bag--Jostdes ond Yo 4 
_* Lexectom ehds ees 291 ro 


Be 
we 
+ 


iF 


4 
& 
S 


>’ i aeseet 6 3S 
BN. 5° 2 


cae 


ait ns moseyes fepsl stit --"enstaye" Isisos om? - 
becrsied 5 svatrios oF baatgonee Sis s-HsseTe Astesd resapat = 


, 1Svewoh © pavloyal efa2a7etan: oeissqmes ast? oe a 


siutei TE. .f5 ni nvizevosh® gee” 


ee nes 
| .9psq 2xsa a6 cmcenme lt 


ae 


the interests emphasized and the approach taken to their 
fair resolution by each system differ. The legal system, 
being mend ec nied in our society, needs littie intro- 
duction. It is manned by such personnel as law enforcement 
officers, lawyers and judges, and embraces both courts and 
administrative tribunais. Its forces are experienced in 
and adept at weighing the interest of the individual in his 
liberty against that of society when one of its citizens is 
alleged to have overstepped the bounds of his neighbours’ 
tolerance. The mental health system is of more recent 
origin. It includes such elements as “health units, pupil 
personnel services, guidance and alcoholism clinics, volun 
tary agencies (e.g. V.O.N.), weifare units, family physi- 
cians, consultant psychiatrists, active treatment general 
hospitals, auxiliary hospitals, special hospitals or facili- 
ties (e.g. a children's hospital with educational and psy- 
chiatric services) and the various rehabilitation units 
(sheltered workshops, half-way houses, etc.) ,7° and culmi- 
nates in the total institution--the "regional" menta 
hospital. The primary objective of this system is the 


"cure™ of mental disorder or, short of cure, its alleviation 


[Continued from p. 2.] Be Ser 
Publication No. (ADM) 75-176, 1975) [hereinafter cited as 
ALAN STONE]. 


Oy. R. N. BLAIR, MENTAL HE IN ALBERTA, A Report 
on the Alberta Mental Health a eek: 181 (Human a 
sources Research and Development, 1969) [hereinafter cii 
as BLAIR REPORT]. 
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and control so as to equip the afflicted person with the 
means Of a more or less normal existence--for his own bene- 
fit as well as for that of society. 

The question of how, ideally, to coordinate these two 
systems as they bear on the issue of involuntary civil con- 
finement dominates this thesis. One aspect of this question 
is the protection of the liberty of the subject from state 
interference on specious grounds. Also enveloped in the 
broader concern is the question, recently adverted to by the 
Minister of Social Services and Community Health, ’ of how to 
prevent the occurrence of "illegal" detentions once the 
policy has been legislatively laid down. 

Both systems have a legitimate role to play, a the 
Legislature of Alberta recognized in enacting the Mental 
Health Act, 1972 which sets up the machinery for their 
interaction on the problem. We have already remarked upon 
the power invested in physicians and therapists to authorize 
the detention initially--an assignment of responsibility 
which acknowledges the medical exigencies involved. Nor has 
the importance of injecting a judicial ingredient into the 
process been overlooked for, although the Act makes no 


provision for judicial intervention beforehand, it does 


Ton April 30, 1976, the Minister informed the Legis— 
lature that one of the common complaints about mental health 
care has to do with "whether a person is being illegally 
hetd-inr-a- mental tosprtar, whitch I think is one of the 
things that still persist, despite the improvements because 
of our Mental Health Act. That does seem to persist." 
ALBERTA HANSARD (April 30, 1976), 996. 
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compel the Minister to establish one or more administrative 
tribunals called review panels to determine the propriety 
of the hospitalization at the subsequent request of the 
patient. ° 

The adequacy of this union of medical and legal 
forces to meet the demands of fair decision is the subject 
of examination in this thesis. And, because the review 
panel constitutes the judicial component, we devote con- 
Siderable space to its function in and contribution to the 
process. But we are racing ahead. Let us begin by identi- 
fying the theoretical justifications offered for compulsory 


Civil commitment. 
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CHAPTER If 


JUSTIFICATION FOR DETENTION 


The Working Paper of the Law Reform Commission of 


Canada on the Criminal Process and Mental Disorder declares: 


Social policies toward mentally ill accused 

and offenders need to be fully thought through 

and clearly articulated. Only then can prob- 

lems be defined and practical solutions de- 

veloped. To be effective, procedures must be 

predicated on clearly expressed and consciously 
developed social policies. Until basic policy 
questions are answered, treatment of the men- 

tally disordered in the criminal process will 

be dominated by often irrational and unacknow- 

ledged social objectives, and confused and 

inappropriate procedures.1l 
Included in the list of policy questions which follows are 
the questions: "When does a person's mental disorder 
justify depriving him of his liberty?" and "Where should 
the balance between freedom of the mentally disordered and 
the protection of society be struck?" 

Stripped to its essence, the message contained in 
this assertion applies with equal force to detention through 
civil process. This Chapter is therefore devoted to iden- 
tifying the various interests involved and the factors 


which, when regarded from a policy perspective, may in- 


fluence their relative weights. 


Liaw REFORM COMMISSION OF CANADA, THE CRIMINAL PROCESS 
AND MENTAL DISORDER (Working Paper 14, 1975) 20-21 [herein- 
efter cried as bsR.C.c. W.P. 14). 


ssitoe — I 


fesoom 


e 
mae) =r 
. 


- 


ty anotaes up es fod 20 Sebi, sid wk 


hiveris acon arab ‘suas are, ie sia privisged 

‘pe fue ; * 
nesebabekd “Ut teiiosm eer bo noneeut neowsed consied 
» sy Roetey! | |, ie 


"edie ed qvetooR "20 AOLKD wre: 
<: 


ontadico spaeaem | Ans (sonsn ae | aot ae poqaiaae 


J 


fipyorznd aoisngsab ° oo eyso2 leupe As iw ocd nobiainwea| ads 


exeq ywitoq: E, io babs 


- ev 
a ad 7 j pe F 
ag yi 1A 46) a 7 = 
; 0, f : 
P 4 ‘Baul fe i ‘ 
1Ot> LOTWAD! 1aede rou * 
u ) i 
ey i an hs 
Sf} 26° 2986 qd yes tAroW bia - 


a = ‘ 
by swo? seb ttoa ie , £908) 
ed) Ot) naer Sohne to). ines il = 


$25 “ein Sits: lola ta set! anol 
svedoettai 9407 
> as w =f “35 es ny wy a 19) fers sD ib ch 9 Oa 


mm ie) ent st bots seed ybiag _ 
{iteut? os tte yd bese eaoe, ord 


(saimewo od? ro 


et eninge 


Hass tusdens abet re 


‘beqaler 


piloa Lutaed Saneleve’ ie 
t bE TeWwSin oie. Sie re Sub 


, fevE 1 no . SPOS hepoet 
ubavorq a4 pi OTRSIN 
Asie 


»-292 


v7 Ve on 
‘pomted fi Beok meaty” . veneidesm 


o 


Vy 


our © 


- 
obs od besovah gzolszent ei “tosastingaig? — 2 pa ‘> 
brs bev Lovet eseatosnt’ oust 


silver 


a 
_ ) 


— 


’ eaderew avis 
- ra 


A. Conceptual Model 


In addressing the question of the propriety of 
compulsory detention for mental disorder, it is convenient 
to turn to the analytical theories of sociological juris- 
prudence and to adopt Julius Stone's particular conceptuali- 
gation: “of, thei juristio, notion, of (interests') as, ther stuff 
with which law works. * Stone accepts Roscoe Pound's posi- 
rious "that an interest is 'a demand or desire which human 
beings either individually or in groups seek to satisfy, of 
which, therefore, the ordering of human relations in ci- 
vilised society must take account. '"3 And he argues that 
the task of the "adjustment of interests" is "to produce a 
desired (or at least an acceptable) amount of order, har- 
mony or equilibrium in a pre-existing situation" of conflict 
between human demands by "a process of compromise and cut- 


ting back. "* These conflicting demands are commonly thought 


of as individual or social, that is, as claims made "in 


title Offandivyadtalelafels omstanititleiofisoesale life)" al- 


though the two are "by their nature inter=translatable."> 


2 JULIUS STONE, SOCIAL DIMENSIONS OF LAW AND JUSTICE 
164 (1966) [hereinafter cited as JULIUS STONE]. 


3ta. at. 16/% 


43a. at 165. 


"Td. at 199. 


Pt | 


~ 


to yieiadenig ey To nok seniy “oe | 
tnetnavnacs, 2c FS sus@Rbelds Pesnsatrn : 
~ziuuj sanigdt eines to sc rail real 
ilevuddssncs eee bine ; 


-.200d eibayot gosRom 
spin > Soy oht bend 10 Bi 
to ,ytebtee oF fese 2guORb ye #0 3 aaa 
-io nb. andljetiet ise Ec} aaa ree a 
rend enupEs od faa Se id ossbee aaat 3 sab sinow | | ' 
sayborq off 22 wsseddarat® 20° _saienitie* ont aN ; 


—re4d .tebxo, 2o Javon: lokdaagadns sd Faget is 0) | tig oy 


soi tktacd Ap "podien2ts paler « B ai inytaecht hope 70, 
~tu9 Bre dz imoxgnos to eeabong 1 * a ebnsmob sere Bite 


-~ 


tipgott YLeommeg ess _shaemeb wniseitoe "anon e aa. 
ni” sbhem emiefo an’ ek feds fesse 40, Lsubtvibat bay 


be 


-fs “,etk! [staes 7 erry ai” xo “itd ieibivibar 20 ots i: 


les 


ee -oldeteLadaxd ~sesial ‘exten ated2- xan 235 Owl, oA ated 
2 sa 


ae 


’ 

» 

is 
a) 


aOTTOUL OMA, WAL a0 aso Baa sarnoe Jamore "SuRauts ape 
. PahOre: agra on Betis voshaniszost) “eved) + 
: body ‘ 
mm 4 ro 
; ta 38 ar nal aR 
22 te BP BS 
ROt de sbT ee 


B. Interests Sg CONE LT Ce 


Pursuing this theorization,° the interest of the 
individual in preserving his autonomy over his physical 
person is just one of the interests at stake in the decision 
whether to confine a person suffering from mental disorder 
edainct nis Willy ang the “right” of. the: individual ‘to 
fundamental procedural safeguards to secure this interest 
may have to be adjusted in the face of countervailing social 
interests. | Indeed, under existing Alberta legislation, 
where the interest of the individual in protection from 
physical restraint is compromised because of his mental 
disorder, so too is his immunity from interference with his 


mind and nervous system--for subjugation to the "treatment" 


6 suLTUS STONE, Supra note 2, does not examine the in- 
terplay of interests in compulsory detention for mental dis- 
order by civil process, but his analysis is readily adapted 
to this purpose. 


’the word "right" is used here in the sense of "a 
legal advantage conferred on the claimant to secure an in- 
terest which is both recognised and secured by law." Id. 
abmk7 0% 


8rhis is an interest which has been protected for 
centuries by the writ of habeas corpus, and its breach gives 
cause for an action of damages for false imprisonment. Id. 
at 202-04. See also Draper, in 3 THE LAW AND MENTAL HEALTH 
21-31 (malicious prosecution and false imprisonment), 67-73 
(habeas corpus) (B. M. Barker, director, under a grant from 
The Alberta Law Foundation, 1974) [hereinafter cited as 
BARKER PROJECT]. 
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prescribed by others is an automatic consequence of the 
initial invasion. ? 

Two social interests threaten the physical integrity 
of a person suffering from mental disorder. They are: 
(1) concern to protect the public from persons who pose 
a danger to others--the major historical justification for 
interference, and (2) concern for the health of all members 
of society, including a person whose illness has allegedly 


so impaired his judgment that he denies the illness itself, 


orlits Stent 


othe concept of "treatment" and the right of the 


involuntarily detained patient to receive it are topics of 
current debate falling beyond the scope of this thesis. 

Yake discusses them in relation to treatment of the mentally 
ill in Alberta, in 2 BARKER PROJECT, id. 


10nhe identification of these two basic social in- 
terests is not novel. See, e.g., ROYAL COMMISSION ON THE 
LAW RELATING TO MENTAL ILLNESS AND MENTAL DEFICIENCY 1954- 
1957, REPORT, CMND. 169, at 39 (1957) [hereinafter cited as 
PERCY COMMISSION REPORT]; Note, Civil Commitment of the 


Mentally Ill: Theories and Procedures, 79 HARV. L. REV. 
1288 (1966) [hereinafter cited as HARV. L. REV. NOTE]. 


As to the impairment of judgment, a good statement 
is found in Blais, Forced Drug Medication of Involuntarily 
Committed Mental Patients, 20 ST. LOUIS U.L.J. 100, 113 
(1975) [hereinafter cited as BLAIS]: 


In some instances, the very nature of the 
patient's psychiatric problem renders his judg- 
ment regarding treatment suspect. Individuals 
who have been correctly diagnosed as suffering 
from a psychotic disorder exhibit, as a distin- 
guishing characteristic of their problem, the 
inability to recognize and understand the 
severity of their mental illness. This lack of 
insight may be the result of a particular 
patient's confused mental condition or of a re- 
fusal by the patient to acknowledge the 

[Continued on next page. ] 
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The interest of society in the protection of its 
members from harm at the hands of another is fundamental to 
Social ,order: 


In the broadest sense the social interest 
in peace and order today is at the base of the 
entire Jegal order, |... tba is not, too. much 
to Say that the solicitude forall interests, 
individual or social, derives in part from the 
need for orderly and nonviolent disposition of 
human conflicts. The interestiin political, 
judicial and social institutions, too, derives 
much of its support, from the. focalsrole of 
these as "social controls" serving this need. 


It is, in a very real sense, the extension on a social plane 
of the interest of the individual in protection against 
injury to his physical person, to his "mind and nervous 
systems". or to his’ “feelings and Sbecoetibilicies’= = 

the latter two immunities being less well-established than 
the former. Thought of in this way, dangerousness in a 
mentally disordered person may well be interpreted to 


embrace behaviour which menaces the emotional, as well as 


the physical, security of others by causing them "anxiety," 


[Continued from p. 9.] 
existence of a psychiatric problem. [Footnotes 
omitted. ] 


11 5uLtus STONE, Supra note. 2; at. 294. 


1274, at 209-12. 


tonic a@ti212-18. All of Julius Stone's classifications 
are groupings of convenience, and not revelations of any 
innate ordering of things. 
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“MUM. Liacron,” OF Wembarrassment."_4 The issue to be 
resolved on an adjustment of interests is whether or not 
the individual's behaviour is potentially so dangerous as 
to ‘justify depriving him of his personal liberty. 

The social interest in maintaining the health of the 
members of society is closely related to the interest in 
the’ preservation of life and limb, which in turn is not far 
removed from the interest in peace and order. Nor is the 
concern for health a new one. Blackstone speaks of a 
"right of personal security" which "consists in a person's 
legal and uninterrupted enjoyment of his life, his limbs, 


wi5 


his body, his health, and his reputation. A few pages 


later, he adverts to the "preservation of a man's health 
from such practices as may prejudice or annoy er Ele- 
vated to a social plane, the individual interest translates 
itself into a social insistence upon good health, and it is 
not at all unlikely that tolerance of poor health has de- 
clined as medical science has advanced. Where a mentally 


disordered person refuses to submit to treatment, his 


physical liberty may be overcome by the interest of society 


Wrid.oat 2136 


15) W. BLACKSTONE, COMMENTARIES *129 [hereinafter cited 
as BLACKSTONE]. 


4 ora. at *134. The "right to treatment", being pro- 
pounded today is doubtless a modern outgrowth of the indi- 
vidual interest identified by Blackstone. 
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in the health of its members. That is to say, the two 


conflicting interests require adjustment. 2? 


C. Means of Adjustment 


The Legislature has control over the policy of 
adjustment as between conflicting interests, and over the 
Machinery to carry out the policy once it has been deter- 
minea.1® In the course of arriving at that determination, 
the question which the Legislature must ask "is always 
whether the invasion of traditional freedom, with such 
safeguards as can be devised, is warranted by the prospec- 
tive gains in human resources, and general security."*" 
The answer to this question has perplexed law-makers in the 
past and continues to be a matter of controversy today. 
Very often the legislation adopted is not articulate as to 
the policy itself which must be gleaned from an examination 


of the machinery provided and the role allotted to the one 


or more authorities relied upon to make the adjustment. 


1] ror detention on this ground to be defensible, the 
patient ought to receive treatment leading to the improve- 
ment of his mental condition, and not mere custodial care. 


ae One tame,. the responsibility for adjusting in= 
terests was entrusted to the sovereign, but the significance 
of the royal prerogative over persons of unsound mind today 
is little more than historical. See ch. 1V pp. 42-43 
infra. 


19 suLIUS STONE, supra note 2, at 362. Stone is é 
speaking of detention through criminal process, but his 
question is equally appropriate to civil process. 
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Four authorities are frequent participants in the 
machinery governing detention for mental disorder: (1) the 
judiciary or a judicial substitute; (2) the medical profes- 
sion and, more recently, other mental health care workers; 
(3) Ministers of the Crown, and (4) administrators, whose 
training tends to be medical. We shall examine their his- 
torical roles in Chapter IV. Today, responsibility for the 
decision to detain is shared by the judicial and medical 
factions, whose approaches to the decision are dichotomous: 

[T]he medical profession views best interests 

of the patient as synonymous with possible 

benefit from treatment, even if under duress, 

while the legal profession perceives liberty 

in terms of the individual exercising his 

freedom to behave as he wishes even if under 

duress of illness. 

The adjustment of individual and social interests is, 
traditionally, a judicial function within the legal system. 
Where the instant case is not entirely covered by legisla- 
tion or a settled rule of law, the court adjusts actual 
conflicting interests by creative decision, which requires 
it to weigh one policy against another and, ultimately, to 
protect one social interest over another. Moreover, judi- 
cial precedents of principle and procedure protect indivi- 


dual interests from wrongful intrusion, and their value 


ought not to be discounted in the mental health field. 


20vake, in 2 BARKER PROJECT, supra note 8, at 24, 
citing Peszke and Wintrob, Emergency Commitment--A Trans- 
cultural Study, 131 AM. J. PSYCHIAT. 36-40. 
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The specialty of medical professionals, on the other 
hand, is diagnosis and treatment. Their goal is therapy, 
and the growing social interest in the health of all mem- 
bers of society has led to eRe iel trust in their wisdom. 
When the responsibility for judicial decisions is trans- 
ferred to medical professionals, the traditional legal 
rules for the protection of the individual tend to undergo 
a metamorphosis which operates to medical advantage. 
"Thereapeutic legal rules," as one author has labelled them 
after transformation, are more "loosely formulated" per- 
mitting the maximum uninhibited use of professional judg- 
ment in a procedure which is "conducted away from general 


a. The checks and balances of the legal 


BeOILG scrutiny. 
system become abandoned as a result of its abdication of 
the judicial function. 

The judicial and medical components of the process 
for compulsory detention are not necessarily antithetical 


in nature. To the contrary, properly defined and exercised, 


the two roles should form a complement. 
D. Limitations 


Two factors severely restrict any scheme for the 


adjustment of conflicting interests relating to mental 


oT eden? The Mental Health Act 1959--Some Issues Con- 


en eu! EN 


cerning Rule Enforcement, 2 BRITISH JOURNAL OF LAW AND 
SOCIETY 225, 228-29 (1975) [hereinafter cited as BEAN]. 
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disorder. One is adequate definition of "mental disorder;" 


the other is the unpredictability of dangerousness. 
1. Meaning of "mental disorder" 


The existing Alberta legislation defines "mental 


Srsoruer tO mean “Lack Of Peason OL Lack ‘Or Control of 


were Draper regards this as “about as satisfac- 


nee 


behaviour. 
tory as defining pneumonia as ‘a form of sickness. 
Some critics, notably Thomas S. Szasz, deny its character 
as a disease, claiming that "'mental illness’... is 


- e« e no more than a theory to explain unconventional con- 


Succ. OL belier."** Certainly, medical diagnosis has been 


problematic, and no procedure nor set of criteria yet de- 
vised seems to have worked very well.?> Other commentators 


defend the right of psychiatrists to disagree, pointing out 


22acr 197 25) SUDLO. Ch «inl nove. yes it) ob Persons 
suffering from mental disorder have been variously des- 
cribed over the years as lunatics, idiots, mental defec- 
tives, persons of unsound mind, insane, mentally infirm, 
mentally incompetent, mentally incapacitated, and mentally 
diseased--and this list does not purport to be exhaustive. 
Each description carries its own particular meaning. 


23praper, 3 BARKER PROJECT, Supra note G6," at’ I2. 


24uorris and Luby, Civil Commitment in a Suburban 


County: An Investigation by Law Students, 13 SANTA CLARA 
LAW. 518 (1973) [hereinafter cited as MORRIS & LUBY]. 
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that judges of the Supreme Court often split. They favour 
a flexible definition which gives scope to individual medi- 
cal judgment .7° The risk is, of course, that the medical 
decision, already devoid of the usual judicial safeguards, 
will be rendered without fairly weighing the interest of 
the individual in his liberty against the social interests 
concerned, and this hardly seems a satisfactory base on 
which to rest the long-protected and much cherished liberty 
of the subject. 

Throughout this thesis, we accept the reality of 
"mental disorder,” understanding the term in its psychiat- 
ric sense of "a disabling disease" which comprehends "a 
severe disorganization of the brain diagnosed in psychiatry 


as psychosis and/or organic brain syndrome ."*/ 


2©pagnell, Update on Mental Illness, IMPERIAL OIL RE- 
VIEW, 1976 No. 3, at 3, quoting the opinion of Edward 


Turner of Toronto's Clarke Institute. 


27manay, Law and the Mentally Ill, 22 WAYNE L. REV. 
781, 782 (1976) [hereinafter cited as TANAY]. Despite the 
Szasz school of thought, Tanay boldly asserts that "the 
existence of severe disabling mental disease is not a sub- 
ject of controversy either in science or in common sense 
experience"--a statement with which the writer tends to 


agree. 


For a judicial construction not of "mental disorder" 
but of the words "mental illness" as used in the definition 
of "mental disorder" ins. 4 of England's Mental Health Act 
Toso, 7} & Oo Eliz. tl. Cc. /2, See W. Ve G. Uleltral "nealth 
patient), [1973] 3 All E.R. 884, 890, per Lawton L.J. who 
read them as "ordinary words of the English language" 
having "no particular medical significance" and which 
therefore "should be construed in the way that ordinary 
sensible people would construe them." On this construction, 
an ordinary sensible person would be as qualified as a 
[Continued on next page.] 
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2. Prediction of dangerousness to others 


Inherent in the social concern for the protection of 
the public from the dangerous propensities of persons suf- 
fering from mental disorder by incarcerating them are three 
assumptions: 

(1) that the meaning of dangerousness is conceptual- 
ly clear and does not require more precise definition; 

(2) that the incidence of dangerous behaviour in the 
mentally disordered is greater than the incidence within 
society as a whole: society does not countenance the con- 
finement of any other group for the prevention of undeter- 
Mined and uncertain future violent or harmful conduct-- 
quite the opposite, only strictly proven past acts receive 
this censure; and 

(3) that the potential dangerousness of any one per- 
son is capable of accurate, or at least reasonably accurate, 
prediction--an expertise imputed to the medical profession. 

All three assumptions are of questionable validity. 
First, the meaning of dangerousness is ambiguous at best, 
as is apparent from the following questions: how serious 
must the "dangerous" conduct be? is it to be measured by a 
criminal or civil standard? does it mean physically violent 


only or does it extend to verbally threatening? does it 


[Continued from p. 16.] 

physician to recognize that degree of "lack of reason or 
lack of control of behaviour" which constitutes "mental 
disorder" in Alberta. 
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embrace conduct toward property as well as persons? does 
it encompass insidious behaviour or only overt acts? how 
likely must it be to occur??? 

Second, there is "lack of a clear-cut association 
between mental illness (or any particular form of mental 
illness) and dangerous behaviour "7" 

Third, there are no reliable clinical or other 
techniques for the ascertainment of dangerousness which, 
according to statistical evidence, psychiatrists consis- 
tently overpredict with well below 50% accuracy.” This 
is see weenie true of predictions made in respect of per- 


sons with no past record of dangerous behaviour.> More- 


over, laymen and courts may predict as accurately as 


28me Quebec Court of Appeal has associated dangerous- 
ness with the infliction of physical violence, as contrasted 
with the infliction of social embarrassment upon others. 
Dame. L.4%.-Barue, [2959} 00ue .UOsBer5 495 
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123 U. PA. L. REV. 439, 447-50 (1974) [hereinafter cited as 
DIAMONDT; L.R.C.Cc. WP. 14, supra note 1, at 18. 


3° TAMOND, id. at 444-45; L.R.C.C. W.P. 14, supra note 
1, .at. 19; ALAN STONE, supra ch. I note 5, at 27-36; Wexler, 


a ee 


Theory and Practice in Arizona, 13 ARIZ. L. REV. 1, 96-100 
(1971). 


31 aan STONE, supra ch. I note 5, at 32, citing Kozol 
et al., The Diagnosis and Treatment of Dangerousness, 18 


CRIME & DELIN. 371, 383 (1972). 


Diamond, The Psychiatric Prediction of Dangerousness, 
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peceessionals. ~ In the opinion of one observer, doctors 
assume dangerousness if the mental disorder is peveren? 

a practice which has no place in the determination of 
dangerousness to others Ag esruyeinsin it may be defensible on 
humanitarian grounds where the test is dangerousness to 
eelf. 

The lack of evidence connecting dangerousness to 
mental disorder, and the failure to devise techniques for 
its prediction in individual instances of mental disorder 
if and when such a propensity does in fact exist suggest 
that the social interest in protection of the public from 
the dangerous acts of mentally disordered persons is mis- 
conceived. This postulation is, of course, overly simplis- 


tic. In the writer's admittedly limited experience of 


aide at 33, relying on Hakeem, Prediction of Parole 
Outcome, 52 J. CRIM. L. CRIMINOLOGY AND POLICE SCIENCE 145 
(1961); and Rappeport, Lassen, and Grunewald, Evaluation 
and Followup of State Hospital Patients who had Sanity 
Hearings; 1L8.AMs.05.PSYGHIAR. ebOne, (1962). 


According to TANAY, supra note 27, psychiatrists do 
not claim the ability to predict dangerousness, and the 
myth that they have predictive skills derives from the ex- 
pectations of the legal system. See ch. V note 20 infra. 


33 Eran, Supra note 217: au 227. 


34npangerousness to self" comes within the social in- 
terest #nethe,-health.«of :individual }members,-of }secietys Its 
bounds are also ambiguous, hindering efforts at prediction. 
As ALANsSSTONE states, 4Ft-is,unclean,whethertthegharm must 
be suicide, the danger of getting lost or physically in- 
jured, or merely of occasionally making imprudent economic 
OrpesexualsédecisionseitenSupra ch. I note™S, at 48. We add 
bodily neglect to this list. 
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observation, doctors and review tribunals, civil and 
criminal, are understandably hesitant to risk the release 
of patients who have committed, or who threaten, particu- 
larly heinous acts of violence such as killing and sexual 
assault. The point is that by and large society has been 
deluded by its own ignorance into believing in the intimacy 
of mental disorder and dangerous inclination when, in fact, 
dangerousness to others may be discounted in most cases. 
Setting it aside as a prime contender in the arena of con- 
flicting interests, the real essence of the task emerges: 
to adjust the interest of the individual in his personal 


freedom with the interest of society to ensure the health 


35 


of each and every member. The medical profession takes 


33mhe acceptance of "the good of the individual" as 
the basis for his detention constitutes a refutation of the 
argument proposed by John Stewart Mill in his essay, On 
Liberty, which is popularly referred to in discussions of 
this sort. See, e.g., CYRIL GREENLAND, MENTAL ILLNESS AND 
CIVIL LIBERTY 11 (Occasional Papers on Social Administra- 
tion No. 38, 1970) fhereinafter cited as GREENLAND]; Shuman, 
The Right to be Unhealthy, 22 WAYNE L. REV. 61, 80 (1975) 
[hereinafter cited as SHUMAN]; Houlgate, Rights, Health, 
and Mental Disease, 22 WAYNE L. REV. 87, 88 (1975) [herein- 
after cited as HOULGATE]. It was Mill's contention: 


That the only purpose for which power can be 
rightfully exercised over any member of a 
civilized community, against his will, is to 
prevent harm to others. His own good, either 
physical or moral, is not a sufficient warrant. 
He cannot rightfully be compelled to do or 
forbear because it will be better for him to do 
so, because it will make him happier, because 
in the opinion of others to do so would be 
wise, or even right. These are reasons for 
remonstrating with him, or reasoning with him, 
[Continued on next page.] 
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its stand in the conflict as society's representative to 
uphold the latter interest, bespeaking more than ever the 
importance of a judicial component in the machinery for the 
adjustment of interests. 

Our survey, in Chapter IV, of the existing machinery 
reveals that considerable reliance is now placed on the 
medical profession. But before going on to look at the 
Alberta legislation governing detention for mental disorder, 
we pause for a word about the procedural safeguards which 
the legal system traditionally has employed in the protec- 


tion of the liberty of the individual. 


[Continued from p. 20.] 
or persuading him, or entreating him, but not 
for compelling him with any evil in case he 


do otherwise. 


GREENLAND, id. Significantly, however, Mill himself "in- 
tended this thesis to apply only to the voluntary choice or 
consent of a mature and rational being," excluding children 
and the insane from its absolute ambit. HOULGATE, id. 


A 4 


og ovisechens tem n ‘ 


odd seve. meee “ae 


“yued bee Att ‘idiom kia ee. Beis we, 
edd no beastie woo ant pees hie 
ots 46 Moot oF (Am eR owohed me spots 

wbroelb Tadao 208 notangdah! ealoseve 

fp Liter ek asupetee LeruBiescig erty juodis row 
-neJoid, eng ni peyodends acl yilena: : mete 5 


, Lenbittbg site relsiatial 


ia ae ee 


soa duc .msii gazoenane 20 ‘ 
| ef emso mx* bag, 


enh” tiambbd £6ay pot of 
20 #olorio yas gaulov sag Ont Nal 


pexblino pribet onde : 
“be” aati .2idhus 98 


CHAPTER LiL 


FUNDAMENTALS OF PROCEDURE 


As the reader will recall, we introduced this thesis 
with an expression of surprise that the personal autonomy 
ordinarily held in such great esteem could be removed with 
the ease possible under the Mental Health Act, 1972. [In 
this Chapter, we investigate the standards of procedural 
fairness ordinarily applicable to proceedings which may 


result in the deprivation of liberty. 
A. Meaning of "Natural Justice" 


Under criminal process, a trial governed by the most 
protective of substantive law principles and the most strin- 
gent of procedural rules must precede the meting out of the 
punishment of imprisonment .+ The right to a fair hearing 
is likewise a fundamental concept of civil process, most 


especially in a case which threatens the liberty of the 


Notwithstanding the existence of these safeguards, 
the Law Reform Commission of Canada has described the 
criminal law as "society's most destructive and intrusive 
form of intervention." LAW REFORM COMMISSION OF CANADA, 
A REPORT TO PARLIAMENT ON MENTAL DISORDER IN THE CRIMINAL 
PROCESS: 21 1( 1976) 1. 
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person.” Indeed, one judge has observed that "[p]rocedural 
fairness and regularity are of the indispensable essence of 
liberty. Severe substantive laws can be endured if they 
are fairly and impartially appiseaue 

In Canada, and elsewhere in British law, the basic 
rules of procedural fair play in civil proceedings are 
known as the principles of "natural justice" *--principles 
which courts honour in their own proceedings and which they 
impose, in varying measure, on other bodies performing 
judicial functions. The content of the concept of natural 
justice fluctuates with the circumstances in which it is 


invoked, and its requirements therefore elude precise 


2 statutes which encroach on the rights of the 


subject, whether as regards person or property, 
are subject to a strict construction in the 
same way aS penal Acts. It is a recognized 
rule that they should be interpreted, if 
possible so as to respect such rights, and 

if there is any ambiguity the construction 
which is in favour of the freedom of the 
individual should be adopted. 


P. B. MAXWELL, ON THE INTERPRETATION OF STATUTES 251-52 
(12th ed. 1965). 


3 ch aughnessy v. United States, 345 UcS, 0G (1953) 
(Jackson J.), cited in H. W. R. WADE, ADMINISTRATIVE LAW 
171 (3d ed. 1974) [hereinafter cited as WADE]. 


4ror those who do not like the expression "natural 
justice," S. A. DESMITH offers the choice of “substantial 
justice," "the essence of justice," "fundamental justice," 
"universal justice," "rational justice," "the principles of 
BritishG justice, Ya! justiceswithouttany epithet," or’ fair 
playrinlactiione’ JUDICIAL REVIEW OF ADMINISTRATIVE ACTION 
135 (3d ed. 1973) [hereinafter cited as DESMITH]. 
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definition. Nevertheless, its two basic rules--the 
entitlement of a person whose rights are affected by a 
decision peculiar to him to a hearing in respect of it and 
the absence of bias in the decision-maker--are firmly en- 


trenched. 


B. History 


1. Influence of Magna Carta 


English law knows a long tradition of respect for 
the liberty of the subject .> The first Magna Carta, King 
John's Charter of 1215, granted to all free men of the 
kingdom and their heirs forever sixty-three liberties, the 
most significant of which in modern times are Caps. 39 and 
40: 


(39) No free man shall be seized or imprisoned, 
or stripped of his rights or possessions, 
or outlawed or exiled, or deprived of his 
standing in any other way, nor will we 
proceed with force against him, or send 
others to do so, except by the law of the 
land. 


(40) To no one will we sell, to no one deny or 
delay right or justice. 


The right of personal liberty is one of Sir William 
Blackstone's three "principle or primary articles" of the 
natural.rights and civil liberties of every Englishman. 
BLACKSTONE, sSupravmen. Ii note 15, at. *122. 


Ce Rs.c. Davis (transl.), reproduced with certarn 
Minor alterations in I. JENNINGS, MAGNA CARTA AND ITS IN- 
FLUENCE IN THE WORLD TODAY 44-47 (British Information Ser- 
vices, 1965) [hereinafter cited as JENNINGS]. According to 
[Continued on next page.] 
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With a few minor amendments, these became Cap. 29 of King 


Henry's Charter of oo the authoritative text for legal 


purposes. ® Important developments of Magna Carta tran- 
spired over the years, not the least of which was the 
introduction of the words "due process of law" into a 1354 
Version. of, Cap. 29: 


ITEM, That no Man of what Estate or Condition 
that he be, shall be put out of Land or Tene- 
ment, nor taken, nor imprisoned, nor disin- 
herited, nor put to Death, without being 
brought in Answer by due Process of the Law. 


This enactment provided the precedent for the 5th and 14th 


Amendments to the Constitution of the United erates -” 


Continued from p..124 0] 
the preamble, "It sets out to convey the sense rather than 
Ene precise wording of the original Latin.” Id. at. 44. 


19 Henry III. The text reads: 


No Freeman shall be taken or imprisoned, or be 
disseised of his Freehold, or Liberties, or 
free Customs, or be outlawed, or exiled, or 

any other wise destroyed; nor will We not pass 
upon him, nor condemn him, but by lawful judg- 
ment of his Peers, or by the Law of the Land. 
We will sell to no man, we will not deny or de- 
fer to any man either Justice or Right. 


425° Bdw., 1... cap. 29 (1297), in LF THE STATUTES. OF ‘THE REALM 
LIZ IS 0pereprinted 1963) [hereinaiter cited.as, STATUTES 

OF THE REALM]. It is taken from Tottel's sixteenth century 
printing of the inspeximus of 1297 which was enrolled on the 
Statute Roll. JENNINGS, id. at 10-11. 


8 SENNINGS, supra note 65 at 20. 


98 Edw.giil. cap. 3. 1 STATUTES OF THE REALM, supra 
note /, at 345. 


10 5eNNINGS, supra note 6. Gta. 
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Whatever the significance of Magna Carta in feudal 


11 the Charter has 


times, and it should not be discounted, 
come to be regarded as a milestone in British and therefore 
in Canadian history. Two reasons may be advanced why this 
is so. First of all, the Charter set out the royal obliga- 
tions in considerable detail, thereby giving substance to 
the "implication that even the king was under the law." 
Secondly, Cap. 29 contained the promise of procedural fair 
play, the "natural justice" of later jurisprudence, and the 
influence of this promise has endured. In Jennings' words, 

Chapter’298o0f Magna Carta is) in itself of ‘no 

Great value. It is,important only because its 

principles have been worked out by legislation 

and common law. Liberty of the person is se- 

cured not by a declaration of right but by ade- 

quate remedies before impartial tribunals whose 

decisions are respected and enforced.13 


That is to say, the principles of natural justice became 


fundamental principles of the common law. 
2. Relationship to “natural ‘law" 


The "liberties of England" did not originate with 


Magna Carta.1* According to Blackstone, who credits the 


lieing Henry's Charter of 1225 was confirmed at least 
fifty-five times between 1225 and 1416. Id. at ll. 


Eola atuls) Az: 


Toray wee39. 


145 17) ndeed there were earlier charters--one of which, 
that issued by King Henry I in 1100, supplied the precedent 
form.thewnartervor i215 3..." Id. at. 12. 
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observation of Sir Edward Coke in 2 Inst. proem., the 
Charter of 1215 "contained very few new grants; but... 
was for the most part declaratory of the principal grounds 
of the fundamental laws of England."2° The reference to 
the "fundamental laws of England" may be taken to mean 
those laws founded on “natural law"--"originally the Stoic 
philosophical conception of a universal ideal of good con- 
duct upon which all law should be founded and which... 
ought not to be overriden [sic] by any other laws however 


wae The concept of the supremacy of "natural law" or, 


made. 
sometimes, "the law of God" formed part of the law of 
feudal England ("the law of the land" as it is referred to 
in Cap. 29), and underlay the development of the common 
law. It retained jurisprudential credibility over into the 
eighteenth century.’ 

There is no doubt that each of the two limbs of 
"natural justice," used in its current sense of procedural 
fair play, is itself rooted in antiquity. Justinian stated 
the rule that no man shall be judge in his own cause in his 


15 RL ACKSTONE, supra’ch.-2i note l1s,) at\"127=-2en 


eH H. MARSHALL, NATURAL JUSTICE 6 (1959) [hereinafter 
cited as MARSHALL]. Hence, the binding of both the king 
and his subjects under Magna Carta. 
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Institutes,~° and the principle was incorporated into the 
common law--cases in support of the principle appear in the 
Year Books .1? The origin of the audi alteram partem rule 
has even been attributed to the beginning of time.?° Cer- 
tainly, the rule stems from early erae- oes passage from 
Seneca's tragedy, the Madea, stating the principle has often 
been quoted in the judgments of English courts; *? it is said 
to have been upheld in Magna eh dd, 2 and, as with the rule 


183 50k Aaet CLe Oya, a oid at, 16.00 Seesalso) DJs 


HEWITT, NATURAL JUSTICE 16 (1972) [hereinafter cited as 
HEWITT] . 


1° MARSHALL, supra note: 6) at’ l6-17 > HEWITT 3d.) at 
16-18 e 
20 


[T)]he objection for want of notice can never 
be got over. The laws of God and man both give 
the party an opportunity to make his defence, 
if he has any. .. . even God himself did not 
pass sentence upon Adam, before he was called 
upon to make his defence. Adam (says God) where 
art thou? Hast thou not eaten of the tree, 
whereof I commanded thee that thou shouldst not 
eat? And the same question was put to Eve also. 


R. v. Chancellor of Cambridge (otherwise known as Dr. 
Benciey im .case) , (1723), i°Str. 557; 507, per Fortescue, J. 


21 MARSHALL, Supra notex(16 «hat ch/n20ee HEWITT sisupra 
note 18, at 92-109. 


22MARSHALL, id. at 18. 


230 Tora Coke appears to have subscribed to that view 
when He - @aid)(Co. Ainst S5iV, 37): "s « «= by the statutes of 
Mag.iCant.. ca. 20,5 E 3,.Cap. 9) and 28 9h3 Cap. 5 no man 
ought to be condemned without answer, etc.'" Id. at 18. 
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against bias, supporting cases appear in the Year Books and 


iieren there <7 


Marshall has demonstrated, from an examination of 
common law cases, that the two principles of modern "natural 


justice" are linked with the antecedent concept of "natural 


law":7°? on the one hand, the judgment in Day v. Savadge*° 


associates the rule against bias with the laws of nature; 


on the other hand, the judgment in R. v. Chancellor of 


2 


Cambridge associates the principle of audi alteram partem 


with the laws of God which were identified with the law of 
nature in Calvin's Case.7® He concludes his analysis by 
submitting that 


Giretts RACUMeL AuStIce:.: 4.9 . Ls rthat ‘part of 
natural law which relates to the administra- 
CLON OL gustice... Inhat 1s “tO say, the: two 
principles that no man shall be judge in his 
own cause and that both sides must be heard 
are so necessary for the fair administration 
of justice that they have been accepted as 
fundamental for this purpose.292 


Natural justice is, then, the legacy of natural law. 


2454, 


4a7a. at 11-12. Indeed, the expressions "natural jus- 
tice" and "natural law" were used interchangeably in the 
18 (> Eu sep yeqeiee Me Vogge a SUMS aes 


eo iGkdb. Pobartesh: 
Shi aoe 1ESerenss 7. 
eo yO08 1-7 Co. Rep. 1a. 


2° MARSHALL, supra note 16, at 12. He adds: 
[Continued on next page.] 
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C. Significance Today 


Seventeenth century case law held that natural law 


takes supremacy over Acts of the legislatures?” By 1842, 


however, judicial reliance on natural law had plainly given 
way to the doctrine of the supremacy of Parliament--the 
doctrine upon which the constitutions of England and Canada 
are based. > 

Despite its decline, the extensive historical 
application of the concept of natural law is telling in 
that to this day, absent a clear legislative expression of 
intent to the contrary, the court will apply the principles 


of natural justice to judicial and administrative action 


[Continued from p. 29.] 


It would seem that the term natural justice, 
confined as it now is to the two procedural 
principles mentioned above, is one of the few 
recognisable relics of the concept of natural 
law remaining in the common law of England. 


Id. at 13. Other scholars have noted a similar connection 
between natural justice and natural law. See e.g., Schwartz, 
Administrative Procedure and Natural Law, 28 NOTRE DAME LAW. 


169 (1953), also citing JOSEPH CHARMONT, THE RENAISSANCE 
OF NATURAL LAW (1910). 


[See eug., Calvin'si Cassel ({1608)%27 CopmRep.Lata; Dr. 
Bonham's Case (1610), 8 Co. Rep. 107a; Day v. Savadge 
(1614), Hobart 85. The concept was relied upon by one judge 
as late as 1824. Forbes v. Cochrane (1824), 2 B. & C. 448, 
469, per Best, J. See generally MARSHALL, id. at 6-15. 


31h og an vy. Bursltem (1824), °4° Moore. PC! *284,°°296. 
MARSHALL, id. at 14. In contrast the constitutional enact- 
ment of the Bill of Rights in the United States (the Fifth 
and Fourteenth Amendments contain due process clauses de- 
rived from Cap. 29 of Magna Carta) enables the courts to 
declare legislation invalid. JENNINGS, supra note 6, at 38. 
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and as rules of statutory interpretation.>? In the words 


of one author: 


Natural justice has had to look for a new 
foothold, and has found it as a mode not of 
destroying enacted law but of fulfilling it. 
Its basis now is in the rules of interpreta- 
tion. The courts may presume that Parliament, 
when it grants powers, intends them to be 
exercised in a right and proper way. Since 
Parliament is very unlikely to make provision 
to the contrary, this allows considerable 
scope for the courts to devise a set of canons 
of fair administrative ae Suitable to 
the needs of the time.3 


The accuracy of this observation is born out by judicial 
commentary. For example, in one case, although the Parlia- 
ment of Canada had obviously granted the Labour Relations 
Board "very large powers and discretion," Wells, J. A. of 
the Ontario Court of Appeal rejected the argument that 
these were "quite arbitrary powers," stating: 


- « - I would prefer to say that it had been 
given a very wide discretion in the exercise 

of its powers, but in my view that discretion 
does not place it above the general law of the 
land or enable it to disregard it. In exer- 
cising its :discretion insmy opynion,, tf is 
bound by, amoung [sic] other things, the powers 
which are compendiously brought together under 


32m e fundamental principles of the common law 


can be applied to administrative action, and 
they can be applied as rules of interpretation-- 
Cap. 29 has been quoted in such cases in the 
present century--to Acts of Parliament or 
statutory instruments, on the ground that ‘Par- 
liament could not have intended' than an inter- 
pretation contrary to fundamental principles 

be observed. 


JENNINGS, id. at 38. 


33WADE, supra note 3, at 174-75. 
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the term, natural justice. If Parliament had 
intended to remove the necessity of observing 
this°salutary rule, that it must do natural 
justice, it would have, in my opinion, expres- 
sed its intention in much clearer and more ex- 
plicit language.34 


In his classic article on the subject of statutory 
construction, John Willis discusses a number of canons of 
legislative intent, or presumptions, to which a court may 


resort in order to "mould legislative innovation into some 


n395 


accord with the old notions. The most important of 


these for purposes of this thesis, the presumption against 


interfering with the personal liberty of the individual, is 


also the most firmly established: °° 


Personal liberty is no mean part of our common 
law heritage, and legislatures are ordinarily 
chary of interfering with it: in ordinary 


race v. Canada Labour Relations Board, Ex parte Martin 
[1966] 2 O.R. 684, 686. 


e weliae? Statute Interpretation in a Nutshell, 16 CAN. 
B. REV. 1, 17 (1938) [hereinafter cited as WILLIS]. He 
argues that although the presumptions are by origin "devices 
for ascertaining the intent of the legislature," they have 
become by present practice "weapons of judicial control" of 
thattmintentenaias atel7-16". 


3OWillis mentions two other presumptions which are 

relevant to social reform legislation and to this thesis. 
The first is the presumption against taking away a common 
law right, which "seems to be falling into disuse. When the 
courts do make use of it they tend to emblazon it ee rhe- 
torical glorification Of the rights oP lengieshmen.” ids, at 
20. The second is the presumption against barring the sub- 
ject from the courts. Willis remarks that this presumption 
"has come into increasing use; it is usually accompanied by 
oratory about justice and the rule of law, and by denuncia- 
tion of despotism and bureaucracy." Id. at 22. 
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cases the presumption always has been, and 

still is, a sound canon of legislative in- 

Pen ter eal ec te 

With few exceptions, the courts ... 

have unflinchingly applied the presumption 

at all times and in all cases. The courts 

regard themselves as the guardians of free- 

dom. . . It:is in cases involving personal 

freedom that judicial hostility to executive 

action is most marked.37 

We may conclude that, acting as "gQuardians of free- 
dom" and unless legislation unquestionably restrains them 
from doing so, the courts will apply the principles of 
natural justice to an administrative body whenever its 
decision may affect the right of the subject to his liber- 
ty. Moreover, the Legislature of Alberta has endorsed the 
policy adopted by the courts by incorporating it into the 
Alberta Bill of Rights, which Act guarantees "the right of 
the individual to liberty, security of the person and en- 
joyment of property, and the right not to be deprived 
thereof except by the due process of law" unless, as a 
Matter of construction, the law in question has been "ex- 
pressly declared by an Act of the Legislature" to operate 
"notwithstanding The Alberta Bill of Rights.""° 


Thus armed with the presumption in favour of the 


application of the principles of natural justice, we move 


kG NOfD Catal 1Sas, ica); 26 The sempacesOreunis 
AGG Onathe provisions of the ACT 1972, supra, ch. 't note I, 
is the subject of further consideratiom™in Chapter V. See 
pp. Ll2=-16 infra. 
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on to look at the provisions of the Mental Health Act, 1972 


and of its predecessors. 


34 
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CHAPTER IV 


THE ALBERTA LAW 


A. Past 

There are two branches of development of the law 
relating to mentally disordered persons. Each has resulted 
in its own machinery for the adjustment of conflicting in- 
dividual and social interests. The first, of which the 
Mentally Incapacitated Persons act? is the direct descen- 
dant, is the history of the exercise of the royal preroga- 
tive over persons of unsound mind. The focus of this branch 
has been the protection of property, although measures for 
the protection of the person are included. We will deal 
with it only briefly because full jurisdiction today rests 
with the Supreme Court and therefore the liberty of the in- 
dividual is safeguarded by the strictures of true judicial 
process. 

Our concern is with the adequacy of the machinery for 
compulsory detention developed as a consequence of the pro- 
gression of events along the second branch of history, of 
which the Mental Health Act, 19727 is the present-day 


legacy. This is the history of the legislative correction 


12.S.A. 1970, c. 232. 


2actT fO72 supeaecn. © note 1. 
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of social ills which befell persons lying outside the 
protection of the prerogative power as it came to be exer- 
cised, and we will review it in detail in the hope that our 
assessment of the existing machinery may profit from the 
experience of the past. (The figure traces the legislative 
developments along each branch which are important for our 


purposes.) 


1. Royal Prerogative over Persons of Unsound Mind 


—- Oe 


————-  —-e 


We begin our historical survey by travelling back in 
time, as we did in the previous Chapter, to feudal days and 
Magna Carta. The liberties of Magna Carta were propositions 
of law which curtailed the powers of the king by his own 
agreement. Magna Carta did not otherwise affect the balance 
of mutual rights and obligations established by customary 
law between the king and his subjects. That is to say, the 
prerogatives of the king, being the converse of the liber- 
ties of the subject, remained otherwise unimpaired .* 

These prerogatives were not without general limita- 
t#on. In Charles I'*s,reign (1625=1649);, Sir Henry Finch 
wrote: 

The king hath a prerogative in all things, 


that are not injurious to the subject; for 
in them it must be remembered, that the 


3 SENNINGS, supra Och NADIE. note S66, Tatrls=14e: 
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1950 


1900 


1850 


1800 


1750 


1700 


1215 


The Mentally Incapacitated 


RIS.A. 1970, _¢. 232 


The Estates of the Menta 
Incompetent Act 
SeAc EIST), (Ose Ze 


he Lunatics Estate Act 
Reseny oles Games 


An Act to Appoint en 
Administrator of Lunatics 
Estates 

S.A. 1916, 


11 


c. 


ersons Act 


The Mental Defectives Act 
R.S.A;.1955, .c. -199 


he Mental Defectives Act! 
R.S.A. 1942 


The Mental Defectives Ac 
RS. A922 1c, 224 


The Mental Defectives Act 
S.A, 1919,-c. 21 


Magna Carta 


cc. 


Statute De Prerogativa Regis 


9 and 10 


Royal Prerogative§ 
over Persons of 
Unsound Mind 


The Mental Health Act, 1972 
StAR O72. ALS 


The Mental Health Ac 
RiSSAs 21970, Cc. 232 


The Mental Health Act 
S.A..1964, c. 54 


The Mental Diseases Ac 
R.S oA 1955)... 200 


fhe Mental Diseases Act 
R.S.A. 1942, c. 192 


191 


Cc. 


am. The Mental Diseases Act 

Sete 924, aces 25 

The Insanity Act, 

RaSwAc LO22, Cs 22 

The Insanity Ac 

Se 1907, (Cn. 

An Ordinance respecting Insane Persons 
Cons. O. 1898, c. 99 


An Ordinance respecting Insane Persons 
R.O. 1888, c. 7 


An Ordinance respectin 


Dangerous Lunatics 
Ord. No. 2 of 1879 


The Lunatics Act (1845 
8 and 9 Vict. c. 126 


The County Asylums Act and The Madhouse Act (1828) 
9 Geo. IV. cc. 40 and 41 


The County Asylums Act (1808 
48 Geo. III. c. 96 


The Madhouse Act (1774) 
14 Geo. III. c. 49 


e Vagrancy Act (1744) 
LI? Geoee is). Cuno 


Persons Neglected 
by the Royal 
Prerogative 


Cap. 29: No Freeman shall be 
taken or imprisoned, or be 
disseised of his Freehold, or 
Liberties, or free Customs, or 
be outlawed, or exiled, or any 
other wise destroyed; nor will 
We not pass upon him, nor con- 
demn him, but by lawful judg- 
ment of his Peers, or by the 
Law of the Land. We will sell 
to no man, we will not deny or 
defer to any man either 
Justice or Right. 


CHRONOLOGY OF MAJOR LEGISLATIVE DEVELOP- 
MENTS IN THE ALBERTA LAW RELATING TO MENTAL 


DISORDER (commencing with its British 
legislative antecedents) 
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king's prerogative stretcheth not to the 
doing of any wrong.4 


Blackstone stresses the point when he says that "the prero- 
gative of the crown extends not to any injury: it is crea- 
ted for the benefit of the people, and therefore cannot be 
exerted to their prejudice."> 

One of the king's prerogatives extended to persons of 
unsound mind. Its origin and scope are uncertain but it 
probably was first exercised by Henry III toward the end of 
his reign (1916-1972) ° in response to the abuse by feudal 
lords of their powers of wardship. The Statute De Preroga- 
tiva Regis, which gave the king custody of the person and 
lands of idiots and lunatics, recognizes the prerogative as 


existing and restricts its operation.’ 


4 Pinch ‘84, ‘8599 im BLACKSTONE, supa chy. ITanote 15, 
at *2383 


>plowd. 487, in BLACKSTONE, id. at *246. 


oF W. S. HOLDSWORTH, A HISTORY OF ENGLISH LAW 261 
(1903) [hereinafter cited as HOLDSWORTH]. This is a matter 
of controversy; the prerogative may have been first exer- 
cised by Edward I (1272-1307). See H. S. THEOBALD, THE LAW 
RELATING TO LUNACY 1 (1924) [hereinafter cited as THEOBALD]. 


‘this "Statute" is printed in Ruffhead as 17 Edw. II 
C1339) "Sc. 1. CCL U.. 10... THEOBALD, la. however 1t may not 
be a statute at all but merely a private work or a document 
produced on the instructions of the king. HOLDSWORTH, id., 
n.. 3, Cibing(Maitland,|.6 ENGL." HLSTs! REVersos,ivan any 
event, it is of uncertain date. Holdsworth piaces it be- 
tween 1255 and 1290 whereas Theobald, relying on 1 F. 
POLLOCK AND F. W. MAITLAND, THE HISTORY OF ENGLISH LAW 464 
(2d ed. 1898) [hereinafter cited as POLLOCK AND MAITLAND], 


[Continued on next page.] 
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No matter in what spirit the prerogative was 
intially invoked, at the outset it proved to be a pro- 
fitable one®—-the king was entitled to the profits from the 
estate of an idiot (a born fool) subject only to the right 
of the idiot to be maintained out of them. In the case of 


lunacy, however, the guardianship took on the nature of a 


[Continued from p. 38.] 
claims that it belongs to the early years of Edward I (1272- 
43,07 )os 


TELS printed in STATUTES OF THE. RBAEM, supra ch.” IIT 
note 7, at 226, among statutes of uncertain date following 
iy EOWeut he St. 2e Caps 9 and 10 read. as..folilows: 


The King shall have the Custody of the Lands 
of natural Fools, taking the Profits of them 
without Waste or Destruction, and shall find 
them their Necessaries, of whose Fee soever the 
Lands be holden; and after the Death of such 
Idiots he shall render it to the right Heirs, 
so that such Idiots shall not aliene, nor their 
Heirs shall be disinherited. 


Also the King shall provide, when any, that 
beforetime hath had his Wit and Memory happen 
to fail .of his Wit, as there are many per lucida 
intervalla,-that.their. Lands and.Tenements shall 
be safely kept without Waste and Destruction, 
and that they and their Houshold shall live and 
be maintained competently with the Profits of 
the same, and the Residue besides their Susten- 
tation shall be kept to their Use, to be de- 
livered unto them when they come to right Mind; 
so that such Lands and Tenements shall in no 
wise be aliened; and the King shall take nothing 
toshtssownrUse~w JAndtiftthe »Partyadiersvinysuch 
Estate, then the Residue shall be distributed 
for his Soul by the Advice of the Ordinary. 


SBLACKSTONE Calls it a “fiscal prerogative" and 
discusses it as "the eighteenth and last branch of the 
king's ordinary revenue." Supra ch. II note 15, at 302-03. 
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duty?--the king had no interest in the estate of a lunatic 
(a person who had once had his wits but lost them); instead, 
he had an obligation to make provision out of the profits 
for the maintenance of the lunatic and his faniry. 2? Over 
the years idiocy merged into lunacy?+ so that ultimately 
the prerogative came to be exercisable by the Crown, "not 
for the benefit of the Crown, but as a parental and protec- 
tive jurisdiction for the benefit of the lunatic."2 Fur- 
ther evidence of the changing nature of the prerogative 
comes from the fact that the jurisdiction once vested in the 
person of the Lord High Treasurer by express delegation of 
the Crown was early passed to the Chancellor??? 


The officer of state to whom the prerogative power 


was delegated had jurisdiction to commit the custody of the 


? POLLOCK AND MAITLAND describe the fact that this 
guardianship was not profitable as "a novel and noteworthy 
thing"~for-the times. Supra note 7, at 481. 


l0peverley's Case, (1603), 4 Co. Rep. 23), contains, a 
thorough exposition of the differences in the law applicable 
to idiots and lunatics. See also THEOBALD, supra note 6, at 
1-4; HOLDSWORTH, supra note 6, at 261-62; BLACKSTONE, supra 
ch. II, note 15, at 302-04. 


llmhis was largely due to the aversion of juries to the 
consequences of idiocy and their reluctance to find that 
verdict, although Pope attributes it also to the "clemency 
of the crown." THEOBALD, id. at 3; HOLDSWORTH, id. at 262 
SON vy 2s 


120HEOBALD, id. at 4. The word "lunatic," as used in 
this passage, includes an idiot. 


13;0LDSWORTH, supra note 6, at 20 Zee 
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person and estate of an idiot or lunatic to another who was 
called a committee.4 Jurisdiction to make the committal 
was conditioned on the prior ascertainment of idiocy or 
lunacy by a jury of twelve--the peers of the person alleged 
to be of unsound mind=-1°on the return of the common law 
writ de idiota inguirendo.?° Inquisitions were invariably 
held with the assistance of a jury right up until 1853; nor 
were juries abandoned even then for English legislation 
passed in that year permitted the alleged lunatic to demand 
oneric Moreover, inquisitions were public proceedings.?® 

An important point emerges here: from the beginning 
the power of the state to interfere with the liberty of a 
person thought to be of unsound mind was subject to proce- 
dural safeguards. And these safeguards were present not- 
withstanding the ostensible purpose of the prerogative--that 


being the protection of the lunatic. 


cia J. STORY, COMMENTARIES ON EQUITY JURISPRUDENCE 608 
(12th ed. 1877) [hereinafter cited as STORY]. Two persons 
might be so designated, one to serve as committee of the 
person and the other as committee of the estate. 


15 SENNINGS asserts that trial by jury was not in Cap. 
29 of Magna Carta, but that later lawyers read it in and it 
became a requirement at the common law. Supra ch. III note 
Gpedeeecs 


16, ACKSTONE, supra ch. Lilsanote 3i5, ,at.s0ssands3Q5< 


17 0HEOBALD, supra note 6, at 29-30. 


Ge at 29. See also JENNINGS, supra ch. III note 6, 
at 28. 
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If the royal prerogative over persons of unsound 
mind was originally defined in very broad terms of pater- 
nalistic protection, theoretically some trace of it could 
remain today. In the view of at least one author it exis- 
ted in England as late as 1924, notwithstanding the enact- 
ment of legislation conferring specific powers in respect 
of iindey se” 


In Alberta, however, the Appellate Division of the 


Supreme Court held in peaeAn that the combined effect of 
sections 15(b) and 36 of the Judicature Act + and the Act 
22 


to Appoint an Administrator of Lunatics' Estates was 


clearly "to extinguish all rights of the Crown over lunatics 


or their property dependent upon prerogative and to vest 


those rights in, and to place lunatics and their property 


se - - it has always been held that under the 


Crown's Prerogative there is an inherent juris- 
diction to do what is for the benefit of a 
lunatic, though it may not be possible to point 
to any statutory authority for the particular 
act. .In this direction the extent of the Royal 
Prerogative is only limited by the discretion 
of the person who exercises it. 


THEOBALD, supra note 6, at 7. 


2) iat adalilo eGitakekbank ace Belldices who20) 2 
W.W.R. 894. 


S.A. 1919, Cc. 3. Section 15(b) “was first enacted as 
So Oth eOr.osaAs LI0T sCse oo and. Senco, as Ss, 425.0TaN Ne. 
Ord. No. 6 of 1893. (Sections 424-438 of the latter 
Ordinance, most of which were borrowed from R.S.M. cap. 58, 
regulated proceedings in lunacy.) 
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wholly under the jurisdiction of, this Court." Today, the 


successors to these statutory enactments~* continue to as- 
sign to the Supreme Court that jurisdiction once shared by 
the Chancellor acting as the personal delegate of the Crown, 


the Chancellor acting in his official capacity as the keeper 


of the king's conscience, and the Court of the Chancery.?> 


b. Disposition of custody of the person 


The principal motivation which gave rise to the 


royal prerogative over persons of unsound mind was concern 


gk Vian pera Os State Bank, supra note 20, at 897-98, per 
Beck, J.A. 


24one Mentally Incapacitated Persons Act, R.S.A. 1970, 
e. 232; jand,wthe Judicature Act, ReS 7A 2h970. chelISiplss. 
16(b) and 33 which read as follows: 


16... FOr” the™purpose of ‘removing “any Goubt,.".. . . 
it is declared that the Court has the like 
jurisdiction and powers that by the laws of 
England were, on the 15th day of July in the 
year 1870, possessed and exercised by the 
Court of Chancery in England in respect of 


(bJenali matters! nelatingtito . jedtwidiots) or 
lunatics .and. to the estate? of; -) ret. 
idiots or lunatics. 


33. In the case of lunatics and their property 
and estates, the jurisdiction of the Court 
includes, subject to the Rules of Court, the 
jurisdiction that ,¢in England, is conferred 
upon the Lord High Chancellor by a Commission 
from the Crown under the Sign Manual. 


2° sTORY, supra note 14, at 608; THEOBALD, supra note 6, 
at 59. . If.the royal prerogative were still, to exist in 
Alberta, query who would have jurisdiction to exercise it? 
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re noe Ae 


for the protection of eutaress Complex rules governing 


the management of property grew up in lunacy, and most of 


the legislative remodelling of the prerogative dwells on 


the property aspect. ~/ 


2 AT ehough the emphasis is on property, the concern is 
with its protection in the interests of the welfare of the 
lunatic himself and not with its preservation for the bene- 
fit of family members or others who may foresee making a 
future claim to it. Therefore, an application for the 
appointment of a committee which "lays more stress on the 
property than on the person of the lunatic" is ill-founded. 
RenGlark 11892) Ail4.POR. 7003 tds Re-Conne hb) (1904) ry y4 
OeWek. Yo,” 907 Re Howeld: (1919), 17°OW.N. 47, 48. “In a 
more recent case, Disbery, J. of the Saskatchewan Queen's 
Bench quoted with approval "the following passages from the 
judgment delivered by Lord Davey in In re McLaughlin, [1905] 
heC. 345, 74 Le0.P3C. 10, at p. 347; 


‘It must be remembered that this particular 
jurisdiction is one of some peculiarity and 
difficuity. It exists for the benefit of the 
lunatic, and the guiding principle of the whole 
jurisdiction is what is most for the benefit of 
the unhappy subject of the application.' 


At pp. 350-351: 


"Their Lordships will only add that they 
feel quite as strongly, as it was properly 
urged upon them by counsel for the appellant, 
that the interest of persons alleged to be of 
unsound mind and of all His Majesty's subjects 
ought to be jealously protected against any 
attempts of designing people or of people 
acting innocently but mistakenly, to place 
either their persons or their property under 
Seestrasniy er .'" 


Re~.Cochran.41964).,.47. W.W.R. 669,,.60/0. 


27 custody of the person is mentioned in just two of 
the 24 sections in the Mentally Incapacitated Persons Act, 
Reon 2970,7C. 2o2:) section 3 declares ‘the power Of Jens 
court to make orders "for committing the custody of persons 
of unsound mind" to a committee; and section 23 declares 
the power of the court to commit the custody of a person 
who is mentally infirm by reason of "disease, age, habitual 


[Continued on next page.] 
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The history of the arrangements made for custody of 
the person is less well documented, although by the time 
Beverley's Case“? was heard, it had already been established 
that the Statute de Prerogativa Regis gave the king the cus- 
tody and protection of the body as well as of the goods, 
chattels, lands and tenements of idiots and lunatics. 
Blackstone writes that “at least for temporary disorders," 
it was "usual to confine the unhappy objects in private cus- 
tody under the direction of their nearest friends and rela- 
tions." If the disorder became permanent, it was "proper 
to apply to the royal authority to warrant a lasting con- 
finement ."2? But inadequate provision was made for the 
supervision of the committee of the person. The committee 
had absolute control: 


He could take the lunatic into his own custody, 
he could place him in the custody of any other 
person, he could place him in an institution, 
whether a public asylum, a registered hospital 

or private house, or, as it afterwards became, 

a licensed house. But it was not possible that 
the Lord Chancellor should take cognizance of 

the care and treatment of the lunatic, when 

once a committee of the person had been appointed. 
No doubt, if any improper treatment was brought 


[Continued from p. 44,] 
drunkenness, the use of drugs or other cause" to a committee. 


Custody of the person may not be committed without custody 
and management of that person's estate, although custody and 
management of the estate of a mentally infirm person may be 


committed without custody of his person. 


ae CO, Rep... 1223p. 


29sLACKSTONE, supra ch. II note 15, at 305. 
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to his notice he could take steps to stop it, 
but opportunity to do this rarely arose. 30 


This situation was remedied in England by the introduction, 


Prsi3 


of visitors. The writer suspects, however, that 
the’ situation in Alberta today is much the same as it was 
mieengland prioy to 138s3 except that itis the court and 
not the Chancellor which is ill-equiped to supervise the 
care of the committed person. 7 

Containment of the authority of the committee of the 
person is a problem deserving of study. Nevertheless, it 
falls outside the scope of this thesis for two reasons: 
first, the resolution of the issue lies beyond the control 
of the mental health system; and second, a judicial hearing 
complete with procedural safeguards precedes the depriva- 
tion of liberty, for the Mentally Incapacitated Persons Act 
confers jurisdiction on the Supreme Court of Alberta to 
make the prerequisite determination of unsoundness of mind 
OF-OL Mental intirmity, and to grant the order for -commit- 


tal. Indeed, remaining true to its ancestry, the 


30 mHROBALD, Supra Note 6, ate Oo: 


Bead wins) Til CLs be eck 


32mhe Mentally Incapacitated Persons Act, R.S.A. 1970, 
c. 232, neither defines the duties nor qualifies the powers 
of the committee of the person, nor does it provide for his 
supervision. 
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legislation goes so far as to entitle a person alleged to 
be of unsound mind to demand a jury trial of that issue.?? 
Being so contented, we will take leave altogether of 
the branch of historical development of the law relating 
to mentally disordered persons which culminates in the 
Mentally Incapacitated Persons Act, and concentrate our 
attentions on the fate of that other segment of society 
comprised of persons who were neglected in the exercise of 
the prerogative power and incarcerated without an inquisi- 


ELOn< 


2. Persons Neglected in the Exercise of the Prerogative 


es 


a. Eighteenth and nineteenth century England 


OO —-, — C 


The protection of the royal prerogative over persons 
of unsound mind was withheld from large numbers of per- 
sons** whose plight was not brought squarely before the 
Lord Chancellor. By and large, these were unpropertied 
persons, or persons whose estates were insufficient to bear 
the costs of administration in lunacy--for as we have seen 
the prerogative power was directed more toward the preserva- 
tion of property than toward the safekeeping of the suf- 


fering individual. But a propertied person might also be 


PPresSeeh An) OTe Ge $282, OS. £911 


34 nHROBALD postulates that "their numbers must always 
largely have exceeded the number of lunatics so found by 
inquisition.” Supra note 6, at 55. 
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detained in an asylum>> or in private custody without the 


benefit of an inquisition. °° 


"Interference with personal liberty could be justi- 
fied at common law only if it was necessary either for the 


welfare of the individual interfered with, or for the 


safety of the public, "?/ The common law provided redress 


by way of an action for unlawful imprisonment; however, an 


imprisoned person was hardly in a position to pursue his 


remedy. The common law writ of habeas corpus ?® was also 


available at the instance of a person claiming to have been 
wrongfully detained, "but this means was not often employed, 
and such was the secrecy with which the proprietors of pri- 


vate madhouses surrounded their activities, that it was 


2° the notorious London institution of Bethlem, financed 
by public subscriptions and legacies was operated as an asy- 
lum from 1377 onward. K. JONES, LUNACY, LAW, AND CONSCIENCE 
1744-1845: THE SOCIAL HISTORY OF THE, CARE OF THE INSANE 11 
(1955) [hereinafter cited as JONES, LUNACY, LAW, AND CON- 
SCIENCE]. 


36u IN Jo public records were kept at this period" of 
persons confined in private madhouses or as single lunatics 
"and the whole object of such confinement was secrecy." Id. 
ato. 


37¢HROBALD, suprasnote6;, vati6s. 


38tne development of the writ of habeas corpus, which 
protects the liberty of the subject by "enabling a court to 
inquire into the lawfulness of any imprisonment and, if it 
is unlawful to set the prisoner free," was a consequence of 
Magna Carta in that a form of the writ was invented to pro- 
vide a remedy for unlawful imprisonment contrary to Cap. 29. 


JENNINGS, supra ch. III note 6, at aoe 
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seldom useful. ">? Other controls on wrongful detention 


were lacking until late in the eighteenth century. Mean- 


while, abuses were abundant. 4° 


The Madhouses Act of 177441 


is usually taken to have 
ushered in the great era of Parliamentary reform of mental 


health administration in Eng tend) This act and Lts 


33K. JONES, A HISTORY OF THE MENTAL HEALTH SERVICES 


11 (1972) [hereinafter cited as JONES, MENTAL HEALTH 
SERVICES). 


40 nHEOBALD says of private madhouses prior to 1774: 
When once a person had been placed in a 
private asylum it was not difficult for the 
keeper to prevent him from having any access 
to the outer world, and a person who had 
disappeared into a lunatic asylum was very 
often not heard of again. No one had any 
right to enter a private asylum against the 
proprietor's wish. This secrecy had the usual 
result. Patients were wrongfully detained; 
they were treated with great cruelty; they were 
often insufficiently clothed and underfed; they 
were subjected to the terrors of solitary con- 
finement and to methods of mechanical restraint 
which rivalled in cruelty the torture chambers 
of the middle ages. During the course of the 
eighteenth century the treatment of lunatics 
in private asylums had become a public scandal. 


Supra notec6, at 65. The situation was hardly better for 
insane persons confined under the Poor laws, the criminal 
law and the vagrancy laws in workhouses, poorhouses and 
prisons, or for those confined in Bethlem asylum or as 
single lunatics. JONES, LUNACY, LAW, AND CONSCIENCE, supra 
note 35>) at 7925. 


4114 Geo. III. c. 49. See JONES, id. at 31-40; 
THEOBALD, Supra note 6, at 65-68. 


42 SoNES begins her history with the Vagrancy Act of 
1744, 19 Geo Wilds, ce, SWktorsin thateyeame chosesgeuftering 
from insanity were for the first time recognized as 
[Continued on next page.] 
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successors (notably, (1) the County Asylum Act of Posen. 


(2) the County Asylums Act and the Madhouse Act of 1828;74 


as repealed and reenacted in [e325 "° and (3) the Lunatics 


ACt-0f reese, +8 forecast by the Act of 1842) 47 introduced 
controls on the detention of persons for mental disorder 
and were responsible for great improvement in the condi- 
tions which beset mentally disordered persons after con- 
finement. The changes wrought are ably described in the 
passage below: 


In the eighteenth century persons could 
be sent to the miseries of lunatic asylums 
at the will of any unscrupulous person without 
redress, but this state of things had been to 
a great extent reformed before the middle of 
the nineteenth century. The Act of 1845 con- 
tained an elaborate series of provisions to 
prevent the admission of persons into asylums 
without proper safeguards. A person, not a 
pauper, could only be sent to an asylum upon 
what was called an order signed by a relation 


[Continued from p. 492] 

requiring separate legislative provision," albeit as yet 
another "group of people whose activities had to be re- 
strained for the common good." LUNACY, LAW, AND CONSCIENCE, 


Supra tOte S5, act-3l and 26. 


G-tortec TIT c. 06. See JONES wid. at 70-73. 


479 Geo. IV. cc. 40, 41. 


45\5 & 2°Wm.. IV. c. 107. See JONES, LUNACY, LAW, AND 
CONSCIENCE, supra note 35, at 133-44; THEOBALD, supra note 


Gy, at 63-71. 


46, eco Vict éic. 126. 


Si Sow ict eco ac Tic See JONES, LUNACY, LAW, AND 
CONSCIENCE, supra note 35, at 170-95; THEOBALD, Supra note 
OF ee 71-7). 
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or some other person supported by two medical 
certificates, and a pauper could only be sent 
to an asylum by an order signed by a Justice 
of the Peace or an officiating clergyman, with 
the relieving officer, or an overseer of the 
union supported by one medical certificate. 
These provisions . .. were found unsatisfac- 
tory. The so-called order had nothing of a 
judicial nature about it. It was a mere 
authority which might be signed by anyone, 

and the power to make such orders was some- 
times abused. On the other hand, doctors had 
become reluctant to sign the certificates, 
because they were often subjected to actions 
by persons detained as lunatics on their cer- 
tificates. Persons interested in the subject 
were divided into two camps; there were the 
medical men who desired early and easy treat- 
ment of persons afflicted with mental disease, 
and at the same time demanded protection 
against the risks they ran in certifying per- 
sons as lunatics, and there were the lawyers 
who attached more weight to the liberty of the 
person than to the possibility of a cure by 
facility for compulsory confinement. 


Judicial authorization of the detention of a lunatic 


became a requirement with the enactment of the Lunacy Act 


49 


Amendment Act of 1889, and the provisions of this Act 


were carried forward into the consolidated Lunacy Act of 


a In the view of one scholar, ancient history closed 


and modern history began with these Nee 


1890. 
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THEORALD, ad. at. 78." “-{[PTihe lunatic.se,. round by. 
inquisition being under the protection of the Crown re- 
mained outside this legislation." Id. at 55. 


O75e £53 Vict. c. Al. 


oo 53 Vict. c. 5, amended in some details in 1891 by 
5A SS Wi ctie cle652 


31 aHEOBALD, supra note 6, at 82. 


Sf9eanys 


feo them ows vd Hadron 2 TOR 13 | ue 
; ed yino Bios teaqesq & bas \e 
sLtzob B od. baxple xa620 8&5 ya 
nem tel apap To Ks. coo ec ota to - 
to 48@8tsve fH BO ,2 as ito. ‘ paiveiton, et 
.afaokepaigeo feotben ere vad bastogaqye: noi co 


net ‘Iw . «4 4 efret ‘eevesa, —- 


- f f TE; pa 4 8, ep i nt 
: ‘ fi On ben iAsh%*oO s1isoo8. ‘oAT ° 
won es 2pw SE ot suods singer ‘taka test, , 
snovns yot- bemple d jtdpim Woidw “kixodd ee 
-omoe eaw sveBzoNioue solemn oF “Tawog: and. 8 


tsa Tanyo eis no beads aomist > 
eeisoitiseso gai mis, sg tasdoules omoped | 
ansitee o¢ petosrdye nedto.sxew yes sesepes 
-je0 11403 mo aorta 26 boentadab pokes 7 
isatdue off ak Bosestetal ea je 2e9 .aoteokt 
d+ grow oxorld 1e2Gmeo Ows otne bab.kv fb, S¥e 
ore Wites Kestbesh ow mam feotbem 


sagagib Legnom mviw Besosiiae ehopaem, te inom i 
- MOLSoSatTory Be hurei 19> Ls hee id = via eng ts bos ne 


| paiyaretso KL Ast yeag prety aiid tenisps 
isywsi oft sxay stants Bas »soisequt 26 2n0e 
ois. to yeiad2? eds of siterew stem batons te oti a 
yd oyun 6 YO yea bidkageg esy oe. neid gopzeq =. 

eb 5 anisaog ys oT ogttos 0% ere 7 


La Peres 5 aris to nts vopirodiie Pabolbat a 
| _ 

toh a a dl 2 snenoRee siz oe tiemex topes. & ome 
j0A eirld to enobaivowq 643 ae ef cnet to SoA toombaet 


= 4 ss) | as 1 . 


te ; 
to J54 yooniad hatebiLosnoo etd oth baswaol, selrn9 ae 


boeelo yroyeid 2necOns retort rez] Ao, 30 weiv eas mt 08 ge 


nie » ut a | 
oS e898 inca diswe eed: ‘yeti axobon bas 
rn a is i ty v1 


" 
t 


, a); re a 7 

vd Baye? 2. oiserusl att)” s8t 
=92 maowD oft to noldsagexuq ody 73 
«ee 38 «Bt " noltsleipesl @ 


- 


- 


yd ‘seem ie once mt Bsbirome, sa > 


“ig _ 


52 


However, none of the English legislative reforms 
reviewed above had much impact on the development of mental 
health law in the Canadian North West to which place we 


shall now transport ourselves. 


Dainlrans.thl Onwstosshe Nomih West Tessritomies 


Torbe in torce in the North West. Territories, an 
English law had to be "applicable to the Territories,">- 
and “[tjhe courts have taken the word ‘applicable’ . . . 
to refer not to the mere physical possibility of applying 
the English law or legislation, but its reasonable suita- 
bility to the new territories.">? 
As of 15 July 1870--the date adopted in 1886 by the 
Parliament of Canada for the reception of English law into 


the Nentitories-——” 


England boasted the urban populace to 
support an industrialized economy, sizable government, 
well-developed system of justice, and numerous social in- 


stitutions. By way of contrast, in the sparsely~settled 


52 
(Cars): 


North-West Territories Act, 49° Vict. ic. 25, Ss. 3 


We 


3 ALTA. L. REV. 262, 266-67 (1964) [hereinafter cited as 
COTE |’. 


5449 Vict. c. 25, s. 3 (Can.). This date had been 
adopted by the Legislative Assembly of the Territories in 
1884, but the ordinance (Ord. No. 26 of 1884, s. 1) “was 
probably invalid because it conflicted with (Can.) 32-33 
Vict. c. 3, s. 5, which presumably continued in force 
English’ slaw @asrio£ 2 May 2670." COTE, id. at 264 & n. 16. 
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Territories the fur trading era of the past two hundred 
years was just coming to an end. It had not yet been sup- 
planted by the agrarian economy which was to follow, stimu- 
lated by the building of the trans-Canada railway and the 
immigration of settlers brought to the prairies by rail in 
the late nineteenth and early twentieth centuries. Law 
enforcement and justice were still rough. That is to say, 
there were great variations between social and economic 
conditions in England and the territorial North West. 

The English civil law relating to the detention of 
persons for mental disorder (excepting lunatics so found by 
inquisition), as embodied in the Lunatics Act of eV 
was specifically directed to remedying conditions as they 
existed in England. The provisions for a permanent Lunacy 
Commission to license private madhouses and to send out 
visitors to these houses four times a year were not suita- 
ble to a region where the only detention facilities were 
jails; nor were the requirements for the authorization of 
detention by medical practitioners viable in a local where 
doctors were a rarity. The Lunatics Act, at least in the 
main, did not therefore come into force in the Territories. 

There is an even more conclusive reason why the 
Lunatics Act did not apply in the Territories. The date of 
15 July 1870 for the reception of the English law into the 


Territories was struck in 1886. However, an exception was 
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made of laws which had been “repealed, altered, varied, modi- 
fied, or affected . .. by any ordinance of the Lieutenant- 
Governor in Counci1.">° A territorial ordinance providing 
for the imprisonment of dangerous lunatics had been passed 
in rego. Although the ordinance (its provisions are 
described on pages 55-56) smacks of the criminal law, the 
writer regards it as the territorial substitute for the 
administrative solutions found in England for the detention 
of persons suffering from mental disorder. In other words, 
given the rugged mode of life prevailing among the widely- 
scattered populace of the vast territorial frontier, the 
ordinance drew the most practical possible balance between 
the interests of society and the mentally disordered person, 
and thereby replaced the provisions of the Lunatics Act. 

Much of the English law did, of course, come into 
force in the North West Territories. For example, the com- 
mon law remedy of habeas corpus, as modified by pPatute a” 
was received and, unlike most other English laws, did not 
have to be proven to be in force before it was applied. 


The course of legislative developments in the North 


West Territories and Alberta is described below. (Appendix 
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1 summarizes the same developments in chart form, and the 
reader may find it helpful to refer to the chart in con- 


junction with the following discussion.) 


c. Legislative developments in the Territories 


S| EN 


and Alberta 


i. Insane (mentally diseased) persons 
Spree re Areca CLL ear 
Ordinance No. 2 of 1879 set out a simple scheme for 
the apprehension of any person who, on an information laid 
before a justice of the peace, was "suspected and believed 
to be, insane and dangerous to be at large," and had "ex- 
hibited a purpose of committing some criminal offence." °° 
Upon apprehension a justice of the peace was to hear evi- 
dence as to the alleged insanity. In so doing, he could 
adjourn the enquiry as pease eee he also had power to 
compel the attendance of witnesses as in a summary convic- 
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tion case. If after hearing the evidence he was satis- 


fied that the prisoner was "insane and dangerous to be at 


large" ©? the justice was directed to commit the prisoner 
GOBPAS HOSSZ OSE! Ta7 ge s* OTs 
Osa: Sec. 
6274. Sos 
63the justice was not required to address the issue of 


whether or not the prisoner had “exhibited a purpose of 
committing some criminal offence." In other words, con- 
finement depended on insanity plus dangerousness, and not 
On criminality. 
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to goal there to remain until the “pleasure of the 
Lieutenant-Governor" was known or until the prisoner was 
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"discharged by law. He also had to report to the 


Lieutenant-Governor, who had power to order further en- 
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quiries. Otherwise, the prisoner was to be discharged. 
The apparent purpose of the Ordinance was the 
confinement of the individual for the safety of agezetyr®! 
This simple, but nevertheless judicial, approach to the 
social problem of mental disorder survived throughout the 
territorial period (indeed, it outlasted the territorial 
period by fifty-nine years), but not without some signifi- 


cant modifications. In 1888, the requirements of dan- 


gerousness and suspected intent to commit a criminal act 


64 the remedy of habeas corpus was available for this 
purpose. See pp. 48-49, 53. and note, 38 supra. 
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tn“ this? "it" was” simi tar-to-the*Vagrancy Act"or 1744, 
Ly CoO etl eC. 5, Se 20 VOL Whicn reaa Mn pare. 


It shall and may be lawful for any two or 
more Justices of the Peace where such Lunatick 
or mad Person shall be found, by Warrant under 
theixz.Hands and ySeads,..darected to the Con- 
stables, Churchwardens and Overseers of the 
Poor of such Parish, Town_or Place, to cause 
such Persons to be apprehended and kept safely 
locked up in some secure Place .. . as such 
Sustices shall appodntge,.and, (2f such Justices 
find it necessary) to be there chained. 


Quoted in JONES, LUNACY, LAW, AND CONSCIENCE, supra note 35, 


at 29. 
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disappeared from the law, meaning that any person could be 


imprisoned for insanity anonesf@ 


In 1889 the scope of the 
enquiry into the alleged insanity of the prisoner was ex- 
tended to include certain evidence which would be useful 

in antcraly ine the cost of detention. ©? An amendment in 

1897 required the justice to report to the Attorney General 
instead of the Lieutenant Governor. /° These changes were 
incorporated into the Consolidated Ordinances of 1898, 
which also amended the reference to the "prisoner" to "the 
person so brought before the justice." /+ Then sfirst. € lacker 
of interest in the welfare of the insane person came in 
1899, An amendment in that year permitted the justice to 
commit the insane person to gaol "or other safe custody." /? 


Chapter 90 of the Consolidated Ordinances of 1898, 


and the amendment of 1899, remained the law until their 
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An Ordinance respecting Insane Persons, R.O. 1888, 


6% ora. Noufd of 1889, Ss 1. The justice was to hear 
evidence adduced with reference "to his [the prisoner's] 
residence for at least the six months previous to the en- 
gquiry, to his calling or profession, to his means of sup- 
portie£o: the fact.of his being married or not; and also as 
to whether or not the said prisoner, if committed under the 
provisions of this Ordinance, will be sent back to his for- 
mer residence, and at whose cost." 
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repeal in 1907. In that year, the newly-created Alberta 


Legislature passed "An Act respecting Insane Persons,"/4 
which preserved the territorial provisions for committal by 
warrant of a justice of the peace, but once again with some 
important changes: the requirement of "dangerous to be at 
large" was reintroduced as a ground for commitment; /? the 
inquiry into the alleged insanity of the person brought be- 
fore the justice was to include the evidence of a "duly 


76 it was also to include 


qualified medical practitioner;" 
evidence as to "the danger to be apprehended from his being 
at Pace ae any adjournment of the inquiry was limited to 
three days; /8 in addition to gaol or other safe custody, 
the justice was empowered to commit an insane and dangerous 


person "to the custody of any relative or friend;"/" and, 


735.n. 1907, c. 7, Ss. 30. The Alberta Act, 4 & 5 Edw. 
Vit. Cs, 3, S.,bo0(Cane), shad provided that the, law «existing 
in the Territories was to continue in the new province un- 
til .moditied by legislation. COTE, supra note.53,- at 265. 


(as mindON?, cHaTt 


Tra. $s77-24: 
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ee s. 3(b). Note that the Legislature did not 
treat the issue of dangerousness as being within the par- 
ticular auspices of the medical profession. 


fa, s. 3(2). 
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finally, proceedings resulting in discharge were to be 
reported to the Attorney General. °° 

The committal was subject to review by a judge of 
the Supreme Court of Alberta on the application, within 
four days, of any relative or friend who believed it "to 
have been unwarranted and not justified by the evidence 
given."°1 The review was to consist of an examination of 
the person committed as insane and of the evidence and 
other papers relating to the committal, and could take in 
the hearing of further evidence. °° Where he was satisfied 
that the person was not insane or, though insane, not dan- 
gerous to be at large, the judge could grant a certificate 
which operated as authority for the discharge of the person 
from eustody. °? 

The Act of 1907 also contained a number of adminis- 
trative refinements of the process of compulsory detention. 
Power to order the removal of any person committed by war- 


rant of a justice of the peace to an asylum rested with the 


Attorney General, and his order constituted the authority 
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for admission. °* The Attorney General also had power to 


order the release, "either on trial, temporarily or per- 


manently," of a person so confined in an asylum. °° Other- 


wise, the detention endured until, "in the opinion of the 


superintendent of the asylum" the patient was "restored to 
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reason" and "competent to act for himself." The patient 


was, however, permitted to be removed on trial by his 


friends with the consent of the superintendent--and this 


was termed a "temporary discharge." 2! 


The 1922 Revised Statutes reproduced the 1907 Act 


as amended without change of any great moment. °° But major 


ord Sce8.e0CCb1On 22. provided that. until provision 
was made for the "care and maintenance" of insane patients 
within Alberta, they were to be sent to some asylum in 
Manitoba or some other province, in accordance with ar- 
rangements made by the Lieutenant Governor in Council. 

Bora: s. 8(2). In 1910, this subsection was amended 
to give the Attorney General power to order the release of 
a person detained "in any gaol, guard room or other place 
of confinement" pursuant to the warrant of a justice of the 
De aC CS AO 0 Ca eS Gl. 


866 a. £99512, eve4yese~2i. The Act had previously 
provided that the detention should last untis the confined 
person was discharged "under the provisions of this Act" 
(SsAsqg 190A, €. 71558.:23) 5 however, with the exception of 
the aforementioned power of the Attorney General to order 
the release of a patient, the Act made no provision for 
discharge by administrative process. 


VGN 1907, ce. 7, Ss. 245 “The warrant of commuttai 
issued by the justice of the peace continued in force for 
six months during any such temporary discharge. 


88, S.A. 1922, c. 223. By this time, Alberta had its 
own facilities for detention and references in the 1907 Act 
to confinement in asylums elsewhere were therefore omitted. 
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reforms followed shortly thereafter. In 1924, amendments 
were passed which revealed a shift in the philosophy of de- 
tention for mental disorder away from confinement for the 
protection of society and toward therapy for the sick per- 
son, and which allotted the medical profession an enhanced 
role in the decision to detain a person suffering from men- 
tal disorder. The short title of the Act was changed from 
"The Insanity Act" to "The Mental Diseases act, "89 and the 
word "asylum" was expunged in favour of the word "hos- 
pital". oo 

Two modes of admission joined the existing provisions 
for detention pursuant to the warrant of the Attorney 
General. These were voluntary submission to treatment, and 
medical certificate.’ In the former case, the superinten- 
dent had the authority to direct the reception and detention 
of a voluntary applicant where he was satisfied that the 

92 


applicant's mental condition warranted it. cE, QULing 


his detention, a voluntary patient became insane and 


89 Fain d LODAyqec WAS, She: 


BOsnene te, PPSEMIG?* 7G S41 19 (Ale 13 old wale reks (eli nab, 
Payers ee 0s P2122 (a)iss(D) ur 2 4e 2D Dyan 2Oeaee) . "so spatial" 
was defined to mean "the Provincial Hospital for Mental 
Diseases, or the Oliver Hospital for Mental Diseases, or 
any other hospital which may be designated as a mental 
disease hospital by the Lieutenant Governor in Council." 
Ese Se. Oe 
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dangerous to be at large, he was to be brought before a 
justice of the peace for committal by warrant.°> The lat- 
ter procedure was more complex: a justice of the peace was 
empowered to direct the conveyance of a person to a hospi- 
tal provided that two “legally qualified medical practi- 
tioners" had, on separate examination, certified that the 
person should be so confined, and provided that the hospi- 
talization had the prior approval of the superintendent. 
All three methods of admission were available where any 
person was "believed to be in need of treatment for mental 
diseases" such as was provided in a hospital.” 
The superintendent lost his authority to discharge a 
patient admitted under warrant of the Attorney General--a 
warrant of the Attorney General was now required for the 


release of these patients--but he was assigned responsi- 


bility for the discharge of every other patient who had 


Td. s. 5. This provision remained in force without 
substantial change until the Mental Health Act of 1964 came 
into effect. The duty of the justice of the peace under it 
is somewhat. obscures; See.ch..V pp, 128529. inftrasesAn 
equivalent section was interpreted by the British Columbia 
Court of Appeal in Williams v. Ballam (1964), 48 W.W.R. 
1$2,ebutsd t+ sheds, Little. dight. on the Alberta. position.be- 
cause the British Columbia statute explicity required the 
judge personally to examine the person alleged to be men- 
tally ill whereas the Alberta statutes were consistently 
silent on this point. 


Id. 
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been ecto wa to reason" and was "competent to act for him- 
self." And he could discharge into the custody of friends 
or relatives any patient who in his opinion [was] sufficiently 
recovered and whose further recovery [would] be benefited by 


such roves” 


A voluntary or certified patient or any of 
his friends or relatives could, with the approval and consent 
of the Minister of Health, appeal the direction or retention 
of the superintendent to a judge of the Supreme Court of 
Alberta. °° 
In 1925, a fourth mode of admission was added to the 
Act, and that was by order of the Minister of Health for the 
purposes of observation and inquiry into a person's mental 
condition. The order could only be made on the application 
of the person himself or of "some close relative" or where 
the Minister was satisfied "by the evidence of two legally 
qualified medical practitioners" of its propriety. Deten- 


tion was not to exceed thirty days.°” Once hospitalized, 


subject to his right to appeal with the approval of the 


id; s. 23. (This section was replaced in 1929) by a 
provision enabling the Attorney General, "with the advice in 
writing of the superintendent" to permit a patient to be 
"absent on trial as long as he [the Attorney General] thinks 
fit”. S.A. 1929, c..34, s. 4. A second subsection allowed 
the superintendent "of his own authority” to permit absence 
for not more than three days. Three days was subsequently 
increased ‘to ten days. S.A. 1931, c. 62, s. 3. 


75S oR: 19247 (CO? 257. 82 -I2{b). 
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64 
Minister of Health, the patient fell under the jurisdiction 
of the superintendent. 

The admission provisions introduced in 1924 and 1925 

remained in force until 1964. No significant alterations 
in the admission and detention philosophy established in the 
"twenties occurred in either the 1942 or the 1955 revision.?°° 
In 1942, the words "mentally diseased" replaced the word 


"insane" throughout the act 01 


thereby changing the grounds 
for committal by the warrant of a justice of the peace to 
"mentally diseased and dangerous to be at large," and 
effecting a like change in respect of any judicial review of 
the committal, or of the direction or detention of the super- 
intendent. In 1952 the superintendent was authorized to 
extend from time to time, up to a limit of six months, the 
ten-day period for which he could permit a patient to be 


pik and in 1955 a justice of the 


absent from the hospital, 
peace was allowed to commit to a hospital as an alternative 
to gaol or the custody of any relative or friend or other 


ue The 1955 revision reorganized lengthy 


safe custody. 
sections into appropriate subsections or separate sections, 


and in.doing so tidied up some of the language. In 1956, the 


LOD Romo eT TOIT RR. S.A. 1955, c. 200: 
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65 
provisions relating to admission by medical certificate were 
rewritten, but not so as to affect their substances? 4 That 
same year saw the addition of a provision for the apprehen- 
sion of an escaped patient without a warrant within sixty 
days of his escape. The patient was to be returned to the 
hospital without adragyt?? 

Until this time, the judiciary had played a substantial 
role in the process of compulsory detention. That role was 
soon to be greatly reduced in deference to the growing 
concerns of the medical profession about the adverse effect 
of the court process On the mental condition of many persons 
in dire need of care and treatment. But before looking at 
the evolutionary provisions of the Mental Health Act passed 


in 1964,1° 


we shall describe a line of legislation which 
developed alongside the Mental Diseases Acts in respect of 


mental defectives, and which was repealed at the same time. 
igs Mentally detective persons, (1919-1964) 


In 1919 separate legislation was passed to govern the 
control and institutionalization of "any person afflicted with 
mental deficiency from birth, or from an early age, so pro- 


nounced that he is incapable of managing himself or his 


peer 1986, GAi29; sv 2) tam. RoSen. 1942, 00. 192, 
S. 4(4),(5))3 s. 6 taMwReeeAs 1955,.C. 200,88. 6() 2). 


1055 a. 1956, c. 29, s. 3 (am. R.S.A. 1942, c. 192, 
S29) 70s. 7 (am. -R.S-As 1955, c. 2005°°Ss. S40 


106, a. 1964, c. 54. 
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affairs, and who is not classified as an insane person within 


107 The Mental Defectives 


the meaning of the Insanity Act." 
Act gave the Minister of Education authority to approve the 
placing of a mentally defective person in an institution in 
accordance with the wish of anyone having responsibility for 


Le Where after inquiry the Minister 


his charge and control. 
felt a person should be in an institution but his parents, 
guardians, or others having control of him refused to give 

consent, or where no one was in control, the Minister could 
bring proceedings before a justice of the peace for a deter- 


209 


Mination of mental deficiency. The hearing procedure and 


the powers of the justice were similar to those provided under 
the Insanity Rateeie. If it appeared to the justice that the 
person was mentally defective, he was to assign him to "the 
care of some relative, friend, or other person" and report 


111 The Minister then had the 


forthwith to the Minister. 
choice of staying further proceedings or sending the mental 
defective to an institution on probation pending further 


investigation and such final order as was appropriate in the 


107 one Mental Defectives ACL, S.A. L949, Ce Zi, Se 2. 
The Insanity Act did not define an "insane person". 
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circumstances. The ministerial authority was transferred 


to the Minister of Health in 1922.713 


The Act was continued by the Revised Statutes of 1922 
wherein the words following "or his affairs," in the defini- 
tion of a "mentally defective person" were amended to refer 
to a person "who is not insane and dangerous to be at Benge." 
In 1923, the Provincial Training School for Mental Deficiency 
was named as an institution "for the detention, care and 
training of mentally defective persons," and the superinten- 
dent acquired the authority which had formerly belonged to 
the Minister of Health to approve the admission of a mental 
defective on the application of anyone responsible for his 
charge and Gontrolehse Another amendment provided that a 
mentally defective person committed to an institution by order 


of the Minister after a finding of mental deficiency by a 


justice of the peace could not be removed except by order of 


hPa A similar scheme was considered by the British 
Columbia Court of Appeal in Albert v. Attorney-General for 
British Columbia (1964), 48 W.W.R. 87. “However, 
whereas under the Alberta legislation, the justice of the 
peace made the finding of mental deficiency and the Minister 
ordered the subsequent disposition, the B.C. legislation 
empowered the magistrate to grant an order admitting the 
mentally defective person directly to a school for mental 
defectives. The Court in the Albert case upheld the issue 
of a writ of mandamus directing the superintendent of the 
school to comply with the judge's order. 


Wiseen. 1922, c. 4, s. lil. 


114, s.a. 1922, c. 224, s- 2(a). 


1155 a. 1923, c. 52, ss. 2, 3 (aS am. 1925, c. 47, s. 2), 
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Subject to this exception and with the 
consent of the superintendent, the parent or guardian could 
remove a person on one month's notice. Before giving his 
consent, the superintendent was to ascertain "on due inquiry" 
that it was not "to the interest of the mentally defective 
person," or "in the interest of the public," that he remain 
in the institution. ++’ 
In 1925, the Minister (in the case of a person admitted 
by his order) or the superintendent (in other cases) was 
permitted to parole a mentally defective person to the care 
of some responsible person who then came under an obligation 
to advise the superintendent, upon his request, as to "the 
general welfare, conduct and place of residence of the 


OG: 


paroled person. Failure to meet this obligation could 


result in the arrest and reconveyance of the paroled person 


119 In 1929, provision was made for 


to an institution. 
committal, on the application of the superintendent, "to the 
charge of some person in a private dwelling-house" which 
thereupon became an institution for purposes of the AGtr-° 
In 1933, the superintendent was granted the authority to 


discharge a person who was "capable of earning a legitimate 


td 4.5765. 
Wiha. 
AED o a: 1925; c. 4%, Ss. S. (as am. 1933, c. 29, s. 2(a)). 
19, 
120 


San. 1929, Cc 29; <2. 
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livelihood and conforming to the law," and who no longer had 


eat To avoid apprehension and 


"the power of procreation." 
reconveyance to an institution, the discharged person had to 
make such reports as the superintendent prescribed, comply 
with any conditions he was directed to comply with, earn a 
legitimate living, conform to the law, and not pursue any 
mode or manner of living or behaviour which appeared to the 
superintendent to be uidesteap iene Fonaliy ~ doy £9357", 
"mentally defective person" was redefined to mean "any 
person in whom there is a condition of arrested or incomplete 
development of mind existing before the age of eighteen 
years, whether arising from inherent causes or induced by 
disease or ey Me 
Apart from the reorganization of some sections into 
subsections and the tidying up of language in the 1955 
revision, as had happened to the Mental Diseases Act, these 


provisions remained unaltered until their repeal in iis aunt 


iii. Mentally disordered persons (1965-1972) 


With the enactment of the Mental Health Act in 1964, 


Alberta entered a new era in the history of mental health 


Sain 198350 Cin 295m Sea. 2 (dD). 


SM 19375) c.946, s. 2. 
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70 
care and forcible detention. The tendency in previous years 
had been to send persons suffering from mental disorder to 
public institutions in out-of-the-way locations. The legis- 
lation governing mentally diseased persons did not particularly 
encourage their return into the community: the authority to 
permit temporary absences from the hospital was granted only 


125 


cautiously to the superintendent, and provision was made 


for ease of apprehension and reconveyance of a patient who 


had been removed on temporary discharge, or escaped.126 


Once institutionalized the detention, apparently even of a 


patient who had voluntarily submitted himself to treatment, 


27 


was subject to the authority of the superintendent. And, 


as we have seen, very strict controls were placed on the 
behaviour of a mentally defective person should he be re- 
leased into the community. 128 

By 1964 a shift in thinking about the mode of delivery 


of mental health services had occurred, influenced in large 


part by a report of the Third Expert Committee on Mental 


1453) Meqtyviova lc Res4oris Suviics Ale 1 981 E8552, s.. 37 SA. 
PO ep Cet, 1Oe a (aA) \s 


126, 4, £907), 2Ca a pais Bee Ra Oats eo eit Ce see oer Gai2o 
(as am. 9S. Noel924, cus 25, S. 24)5 RwS.AS 1942, c. 192, s. 29 
(AS eM Soh. L956 ;eC. 29; Se S)ip Reo-Ae Leo, Cc. 2007.5, 34 
(ag sem S- AW 1956, Cc... 29, S. 7). 


127, S.A. 1922, c. 223, 8. 21, 22 (asiam. 1924, c. 25, 
PeW O5\) Ros ak 104s e192; ss. 240 aGtl): RYSchn 1955, 
Gc. 200,458) 29 E yy 3B) 


P28 dn 191933 6.c 6229 p-s4.2(b); R.S-HO1942, c. 191, 
a) HANG); R.S.A. 1955, c. 199. s. 141408 
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Health of the World Health organisation:!?? 


The 'classical' system, they stated, was one 

in which the mental hospital dominated the 
service, operating virtually a closed system, 
and controlling any services in the surrounding 
community. This was contrasted with the 
‘modern' system, in which a variety of services-- 
in-patient, out-patient, day care, domiciliary 
care, hostels and so on--operated as 'tools' 

in the hands of the community, and the hospital 
became only one tool _at the disposal of the 
medico-social team. 


This shift is reflected to some extent in the Mental Health 


Act passed in 1pG4ene Legislative evidence suggests, 


however, that the trend toward community-centered care had 
begun much earlier with the introduction, in 1929, of 
certificates of approval of private homes for the reception 
of mentally diseased ScuGoecse c and provision for the 


committal of a mental defective to a person in a private 


dwelling-house.*?? The trend was continued by the establish- 


ment, commencing in 1931, of psychopathic wards for intensive 


treatment on a short-term basis in community hospitals? >* (in 


Ee 


1953 they became psychiatric wards) ;~ and by the provision 


SABO Technical Report Series No. 73 (1953). 


130;5oNES, MENTAL HEALTH SERVICES, supra note 39, at 293. 


ea ND 1964, c. 54. 


L32ehat 1929, c. 34, s. 5, provision for which remained 
on ef lect until .1972.. 8. S:A. 1970, ¢s 23h) ss, 32(2). 


$335 a. 1929, c. 19, Ss. 2- 


Poe Gap ic. “6d. 3! . 


t35¢°A. 1953, c. 73, SS. 2-4. 
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in 1959 for the establishment of disturbed children's wards 


in community hospitals.176 


The accuracy of this observation 
is born out by the following statement contained in a study 
published by the Canadian Royal Commission on Health Services 
(set up under the chairmanship of Mr. Justice Emmett M. Hall 
dn 1961):.."Iin the-1930"s, public mental .hospitals provided 
the bulk of in-patient care. In subsequent years other types 
of facility were developed and extendea. "137 

Along with the articulation of a community-centered 
approach to mental health care, the medical profession advo- 
cated the implementation of less formal admission and dis- 
charge procedures. Judicial intervention prior to admission 
was criticized for its adverse effect on medical therapy. 
The Legislature of Alberta was persuaded to leave hospital 
admission--even in the face cf protests by the person about 
to be admitted--to medical decision. Time limits were placed 
on the length of detention under various medical certificates, 
with opportunity for medical renewal of the detention. And 
a review panel was instituted to investigate complaints as 
to detention. It could aptly be said of the 1964 legislation, 
at which we shall look more closely below, that 

{t]he objects of the Act were to bring the 

law into line with modern psychiatric thought 


and practice, and to change the whole atmos- 
phere of that law from one concerned mainly 


hen 1959. c. Slais. 4. 


137, RICHMAN, PSYCHIATRIC CARE IN CANADA: EXTENT 
AND RESULTS 49 (1966). 
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with custodial care, largely long term in 
hospital, to one of positive, active and 
rapid treatment, as far as practicable 
within the community and, where this is 
not possible, leading to an weit | return 
of the patient to the community. 38 


The effect of the development in 1952 of the chlor- 
promazine groups of drugs (tranquillizers) on mental health 
care should be noted in passing. These drugs alleviated 
"the more disturbing symptoms of mental illness, while 
leaving the patient accessible to other forms of therapy."+9 
In many instances, they eliminated the need for continued 
hospitalization once a patient's condition was stabilized. 
They also helped open up avenues of ‘alternative care 

We turn now to the Mental Health Act of 1964--the 
product of two years' work by a "special committee of twelve, 


nl41 


appointed by the Government of Alberta. This Act, which 


came into force on 1 January 1965, brought all persons 
suffering from mental disorder under the same legislation. +" 


"Mentally disordered person" was defined to mean "a person 


ine OP FRENCH, NOTES ON THE MENTAL HEALTH ACT 1959, 9 
(2d ed. 1971), speaking of the Act introduced for England. 


139 
291=92. 


JONES, MENTAL HEALTH SERVICES, supra note 39, at 


etd Ai 22e< 


14langus, The Mental Health Act of Alberta, 16 U.T.L.J. 


423 (1965-66) [hereinafter cited as ANGUS]. 


142,0th the Mental Diseases Act and the Mental Defectives 
Act were repealed. S.A. 1964, c. 54, s. 39 [hereinafter 
cited as ACT 1964]. 
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who is suffering from mental illness, mental retardation 


or any other disorder or disability of the mina, "+43 


Ironically, exclusion of the judiciary from the 
admission procedure led to more legislative regulation of 
admissions than had been required before. The Act provided 
first of all for the hospitalization, without any certifi- 
cates, Of a person who was or was "believed to be a mentally 
disordered person in need of the care and treatment or obser- 
vation provided in a hospital" and who was "not unwilling to 


144 


be admitted." The precedent for voluntary submission to 


treatment begun in 1924 by amendment to the Mental Diseases 


otf? 


A was thereby continued. In 1964 the patient acquired 


the right to leave the hospital 72 hours after giving written 


notice to the superintendent of his desire to be dischargea,1*® 


but notwithstanding the giving of notice, the patient could 
be detained for 30 days with the approval of the superintendent 
on the issue of one certificate by the responsible physician 


or a physician designated by the superintendent to personally 


are s.-2.(c).... At..first.glance, this may seem to be 
a forward step. No attempt had been made in previous 
legislation to define "insane person" or "mentally diseased 
person" (although "mentally defective person" had been 
defined). However, a closer look reveals that the defini- 
tion contains facsimiles of the earlier terms but fails to 
give much further assistance as to their meaning. 
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146,07 1964, supra note 142, s. 5(3). 
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examine the eeener 


Two certificates were ordinarily required to admit 
and detain for 30 days a person who was not already in the 


Rasnytab 


These certificates set forth the opinions of 
two physicians formed after separate examinations that a 
person was mentally disordered and "in need of care, super- 
vision and control (a) for his own protection or welfare, or 


nia The admission had to 


(b) for the protection of others. 
take place within 14 days from the date of the examinations 
or, if they were not made on the same date, within 21 days 


150 


from the date of the first examination. Where it appeared 


to be "impossible to obtain the certificates of two physicians 


within a reasonable time," a person could be admitted and 


detained for 72 hours on the strength of the certificate of 
one physician "stating the urgent nature of the gasaun+>+ 
The detention could be extended for 30 days by the issue of 
a renewal certificate.?>? 

Short of hospitalization, a justice of the peace could 


issue his warrant directing the medical examination of a 


A 86 ret a a BI 
ma. S. 6(1), (2) 7(8). 
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person who refused to submit to one where an informant 
believed him to be mentally disordered and "in need of care, 


supervision and control, (a) for his own protection or welfare, 
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or {b) for the protection of others." Before issuing the 


warrant, the justice was to satisfy himself "as to the respon- 


154 


Srpigaty and “Integrity ofthe informant. " Similarly, upon 


finding in a place to which the public had access someone 
who appeared to be a mentally disordered person in immediate 
need of care, supervision. and control, a police officer was 


empowered without a warrant to take that person for a medical 


éxamination. <>” In both cases, the certificate of the 


examining physician authorized hospitalization for 72 


2 subject to the issue of a certificate of renewal 


Lor 30 Gaye. 


hours, 


Any 30-day detention could be extended for successive 
periods of six months each with the approval of the superin- 
tendent upon the issue of a certificate of renewal by the 
responsible physician, or one designated by the superinten- 
dent, stating his opinion that the patient was so mentally 


disordered as to require "care, supervision and control 


tote 38 (1). 
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(a) for his own protection or welfare, or (b) for the 
pyeues cianvak others, "138 

Emergencies aside, "no diagnostic or treatment services 
or procedures" were to be carried out on a voluntary patient 
"except with his consent or that of his nearest relaeive." >” 
On the other hand, the superintendent had "full authority to 
determine the care and treatment" to be provided to an 
involuntary patient and "to direct the giving of that care 
and treatment."1°° 

The superintendent was under a duty to discharge a 
patient when, in his opinion, the patient was "sufficiently 
recovered" or it was "in the interest of the patient that he 
be diechanocdane’ Furthermore, he was not to detain against 
his wishes a patient who no longer required "care, super- 
vision or control in a hospital" if that patient's nearest 
relative undertook to keep him under Jupervisione °- The 
superintendent also had authority to permit the temporary 
discharge of a patient to the supervision of his family or 
friends if he considered it "conducive to the recovery of, or 
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otherwise in the interest of" the patient. Six-month 
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renewal certificates could be issued in respect of a patient 
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discharged under supervision. If he again became "in 
need of care in a hospital," the patient could be recalled 
by warrant of the superintendent or of the Director of Mental 
Health at any time before the expiry of the period of 
authorized detention. 1°? 
In 1966, all 30-day periods of detention were increased 
to 60 day suc °° Another amendment provided that a person 
taken to a hospital for a medical examination, either on the 
warrant of a justice of the peace or by a police officer, 
could not be detained for more than 72 hours unless within 
that time a 60-day renewal certificate was issued; a person 
taken to a place of safety other than a hospital was to be 
examined forthwith, and the certificate of the examining phy- 
sician gave authority for 72-hour hospitalization subject to 


167 A further amendment 


the issue of a renewal certificate. 
empowered the Minister of Health to authorize the superin- 

tendent to proceed with diagnosis and treatment of a volun- 
tary patient who was unable to give his own consent where no 


nearest relative could be foun ee 


164,07 1964, supra note 142, s. 24(2). 

16574, s. 24(3); Alta. Reg. 675/64, s. 12(3). 
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Id. s. 10(a). 
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It was made clear in 1968 that a person was not to be 


"dealt with . .. as a mentally disordered person because of 


BROS, 


promiscuity or other immoral conduct,' and that hospitali- 


zation on the certificate of one examining physician had to 


169, a. LYGG6, Cs OZ, 1S. Oo. The aistinction between 
mental disorder and sexual promiscuity has long challenged 
determinations of the need for detention. Middleton, J.A. 
wrestled with the issue in the Ontario case of Re Bowyer 
(1930), 66 O.L.R. 378, 383-84, where he held as follows: 


Counsel for the applicant argued the case 
upon the footing that the girl is hopelessly 
immoral. Mere immorality is not insanity and 
does not justify detention in an asylum. I 
agree with the latter statement, but here I 
find the immorality is merely a symptom of the 
insanity which, in my view, undoubtedly exists. 
A woman who, in the language of one of the 
reports, is very much oversexed, and has only 
the mentality and will-power of a child of tender 
years to control her appetites and passions, is 
insane, and not only insane but also a danger 
to herself and to the community. That she is 
physically well-developed and of pleasing 
appearance, and when not in a psychosis can 
make herself attractive, only adds to the 
danger. The provisions of the law relating 
to the confinement of insane persons are by no 
means limited to the case of maniacs who will 
slay others and injure themselves, but apply as 
well to those unfortunates who for their own 
sake as well as in the interest of the community 
are dangerous to be at large. The argument here 
presented, that this girl is her own master and 
her body is her own to use and to abuse as she 
sees fit, belongs to another and past age. The 
community as a whole is concerned. For 6 years 
this woman has been a charge upon the public 
funds, her child is a ward of the Children's 
Aid Society, and liberty to resume her reckless 
life will mean further disaster. 


It is questionable whether his reasoning would receive 
judicial reinforcement were the issue to come before a court 
today when there is no doubt that use of the sanction of 
detention in the name of mental disorder for the purpose of 
enforcing moral standards is most improper. 
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By amendment in 1970, it became possible to issue a 60-day 
certificate in respect of a voluntary patient whether or not 
he had given notice of his desire to be discharged.?/+ In 
the case of admission on the certificates of two physicians, 
the written approval of the superintendent was added as a 
condition precedent to conveyance of the person named in the 
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certificates to that hospital. In the case of one certi- 


ficate, the physician was permitted to endorse the details of 


an oral or written approval on the certificate which then 


constituted sufficient authority for conveyance. /> 


A patient who left a hospital without having been 


discharged could be returned to the hospital at any time 


within 60 days on the order of the superintendent. After 


60 days' absence the patient was deemed to be @uechiracaus. ° 


The Mental Health Act was reenacted without change in 


the 1970 Pee eioneo.” 
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The absence of judicial safeguards of the personal 
liberty of the subject prior to his involuntary hospitali- 
zation is self-evident. Even where a justice of the peace 
was Called upon to issue his warrant for a medical exami- 
nation, his jurisdiction. did not. extend to the merits of 
detention for this purpose; his only task was to satisfy 


himself as to "the responsibility and integrity of the 


informant."*?/ It fell to a "review panel" (the Minister of 


178 


Health was to appoint one for each hospital) to investi- 


gate complaints alleging that a certificate or a renewal 


certificate should be cavciedie ie, 


17774, s. 8(1). Under the 1972 Act, the function of 
the provincial judge who has a comparable role is slightly 
more demanding: he must be satisfied of the need for 
examination and that it "can be arranged in no other way." 
AGT S972, Supra ch. PHndee WP -'s.73 aay. 


178,07 1964, supra note 142, s. 15(1). 


17974. ss. 15(8), 17(1). The 1964 legislation, which 
introduced the "review panel" to Alberta, was copied "almost 
word for word" from the Mental Health Act passed in Saskat- 
chewarr ‘in .1961,.S.S. 1961,. c.»68)s-, ANGUS, supra note, 141, 
at 423. The provisions of both Acts are suspiciously 
similar to those enacted in England by the Mental Health 
Acts 955467 & 8 Eliz., [ine C. afiZ) trom which precedent 
the conceptualization was most assuredly borrowed. The 
English Act was the outcome of the recommendations contained 
in the PERCY COMMISSION REPORT, cited supra ch. II note 10. 


While it is true that as early as 1940 British Colum- 

bia established a procedure for review of detention by a 
panel of two medical practitioners, not being members of 

tHe Stafitofiva nentalhospitalnts B.C 1940), cA2i4-'s. 20), 
the procedure can hardly be regarded as a substitute for 
judicial scrutiny, whereas the review panels constituted 

in accordance with the English model replace the judiciary 
at first instance. 
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The institution of the "review panel" continues 
today, and for convenience we defer examination of it to our 
discussion, in the next section, of the present provisions 
governing its composition and operation. Where these are at 
variance with the 1964 provisions, the differences will be 
footnoted. (An extensive comparison of review panels under 
the two Acts is charted in Appendix 2.) 

One miscellaneous point: from 1907 until 1972, the 
Insanity, Mental Diseases, and Mental Health Acts protected 
persons acting under them "in good faith and with reasonable 
care" from liability to any civil proceedings, and a judge 
of the Supreme Court had power on application to stay any 
such proceedings on whatever terms he thought Sues” In 
1968, this protection was extended to review panel mem- 


Bere. However, the protective provisions were dropped 


SSeS a 


Although the theory of voluntary treatment in a 


ABD S07... cy 7, S82 125) 26; Rosia. 1922, 0c. 223, 
S86—24-7—25 > —Ro Ss Ae 1. 9:42—-G 192, Ss. 30, 313; R.S.A. 1955, 
Ce 2ouurcc., So. S67 SAC! L964, SUDra-nOce £42, Ss: 

R.S.A. BPOAOR CHP281,,, SiiodS. chtha Mentak Defectives Acts 
had no counterpart. 


tote 1066, <. 62,8.) 121): 


eee is probable that nevertheless the courts will 
apply similar criteria for exoneration from liability for 
acts performed under the Mental Health Act, 1972. See 
Draper, in 3 BARKER PROJECT, supra ch. II note 8, at 23- 
20 


Furthermore, their deletion has little significance 
for members of the review panel who enjoy the superior 
protection of judicial privileges and immunities afforded 
pies as commissioners of inquiry. See note 237, s. 4 
SnLra. 
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community-based health care delivery system was being pro- 
mulgated in 1964, such a system remained far from a reality 
in Alberta. The publication of the findings of the Alberta 
Mental Health Study, 1968 brought this fact very much into 
public petit enn The study, commissioned by the Government 
and directed by Dr. W. R. N. Blair, Head of the Department 
of Psychology of the University of Calgary, was concerned 
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with a "total mental health system. In hiss Report, Dr. 


Blair proposed the adoption of a delivery system which would 
involve maximum use of psychiatric units in general hospitals 
as the primary hospital facility:?®° 
Admission practices in mental hospitals 
should be changed to ensure that all illness 
which can be treated within a general hospi- 
tal will receive attention there and not be 
allowed to become a responsibility of a mental 
hospital. 186 
He was critical of the absence of an integrated organiza- 
tional and administrative structure for mental and physical 


health services at the local, regional and provincial levels 


and for the coordination of related community facilities, as 


MO SRT ATR REPORT, SUpre cue L DOLE 6. 
"ie at 1. 
Lom 


Td% at«317. “Dr. Blair states in»the Preface to the 
Report that the recommendations have the "unanimous endor- 
sation" of the eleven Study Group Chairmen and the three 
other regular participants in the public hearings held in 
conjunction with the study. Id. at ii. 


18674, at 321. 


{83 


-0149 tited -eawv ious 2 rorntan oun 
yoitset «6 mos? 16% ‘bese beams mosaye ® 
sg2edlA att Fo cpnitbmi? ad 30 molto 


oda (opm yor 308%, asay “gdpuord. Bees vee i 


jaomeewed ott YE Ranciestimey bade odd 


¢rnansxredad she 26 ee aM A ae. eB 
hanreotos aaw ,yaeelea Fo yrieroriay” eg 20% 
2d .joqet eit oF DBL netege: fiatiged’ tedade £ 
Sluow doldw medbya qusvbligh £56 notsqobs ont f 
istansp ak adlng obrtsiioyed do eau mumixem 

C8l vy eteseg’ Ladiqedit visming 


alatinveaod Ista met seoldoe tg) Mo 

peonl it fhe sez Bett hati ot 

~inaornt isxeanse 6 wittiw pbedeeiy 
ed som bas tens  golaaante 

Isdiom s tO eats ahs & 


sietigeom 


< 


<pelaneae beteupetad as 6 plead pon 2 teakstso * caw 8 
“" a ie 


isoteydig bas tages 102 anutousss. ‘ ovise . 10Ld 
me 7 veal are id 


afevel is inaivesg Bris fanolped, ~Lasol ait a neoivies date 
oh 


esitiLion® ¢s iabamey seseter 26° ‘rataenlesse cea os) 
) Rates oa 


ots) 


-— are | " i 


sis ot. 2 
= TORS. 


84 


well as of the shortage of facilities for confused old 
people and for emotionally-disturbed children and adoles- 
cents, and urged the rectification of these problems. 

The Legislature responded in 1972 with the existing 
Act’ 3 which develops to a greater extent the approach to 
mental health care introduced in 1964. Significantly, the 
Act no longer covers voluntary admissions, provision for which 
presumably was dropped in an effort further "'to remove, 
insofar as it is possible to do so, the distinction between 
physical—iiiness—and-mental-iliness . . .," particularly in 
the manner of admission, detention, and discharge from public 
institutions."+%° 


We outline the existing legislation in the next 


section of this Chapter. 
BB. ah tescenc 


1. Admission and Discharge 


The detention, in a "facility," of a person suffering 


from mental disorder is the subject matter of the Mental 


Health Act, A9%2. the "Facility" is defined to mean "a place 


187, op bO7 Qi spr aisch ofl inote:xh. 


PROCEEDINGS 9 (1961) upon the introduction of that Act. 


189, op 1972, supra ch. I note 1, ,assented to November 
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or part of a place designated by the regulations as a 


n190 


facility. Two facilities have been designated for all 


purposes: The Alberta Hospital, Edmonton, and The Alberta 


Hospital, Ponoka: 12+ 


Admission certificate. The Mental Health Act, 1972 


embraces only those persons, called "formal at Lee 


193 


who are detained against their will. Formal admission 


occurs where, after separate examinations by each of them, 


194 


either a therapist and a physician or two physicians issue 


12 OF a8 SPA est cliers eed Oia, “Cor O gS. 2.0 Prior 
EOnL973, Ltewas to be a facility “for the observation, 
examination, care, treatment, control and detention of 
persons suffering from mental disorder." The amendment 
struck these words from the statute, but they were written 
gnto the reguiations under it; Alta. Req. 163/73, ss. 2. 
191 rae 

Alta: ¢Reg-.163/73, Ss. 2, striking out Alta. Reg. 
TV9/13,; 5S. 2. AS 1S-permitted by Ss. 60:3); added by 
S.A. 197 3anCxdv 6oeSenl4dc)  pthis’ regulatwonsprovades for 
and designates a second class of facility for purposes of 
the issue of a "conveyance and examination certificate" 
under os. 20. 


1920he use of just such expressions as "formal patient" 
allows Alan Stone to tag on to his description of public men- 
tal health care as "the paradigm of failure of social pro- 
gress in the democratic state" the words, "each generation's 
euphemism becoming the next generation's epithet." Stone, 
Newt al Heaven sand Gene “Law, “HARV "LL - SCH BULLE? Winter 1976, 28. 


eee ee 


193 Voluntary admissions are contemplated, nevertheless, 
as is evidenced by the use of the expression “voluntary 
patient ee ACT S197 2). supraich., I noterl,) S27 213), 

These take place in accordance with the policies and proce- 
dures adopted by the board which, where a facility is not 
an approved hospital under the Alberta Hospitals Act, is 
defined to be the person in charge of the facility. Id. 

Sead (Db) (24) 


aN "therapist" is a mental health worker registered as 
such by a board created for this purpose. Id. ss. 6-17. 
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admission certificates in respect of a person...” The 


conditions precedent to the issue of a certificate are three- 
fold: the examiner must be "of the opinion that a person is 


(c) suffering from mental disorder, 

(d) in a condition presenting a danger to 
himself or others, and 

(e) unsuitable for admission to a facility 
other than as a formal patient. 


Where he is of this opinion, the legislation directs that he 
"shall issue" the certificate. The examination may be con- 
ducted at a place other than the facility intended for admis- 


sion provided that at least one of the issuing examiners is 


on the staff of that facility.+?/ 


Two certificates give "sufficient authority to 
observe, examine, care for, treat, control and detain" the 


person in the facility for one month from the date of the 


second pari eicerac 1. 


Upon admission, the bose. "is under a duty to 


ce lege eeEeEN B 


LOTR The difficulties with the definition of "mental 
disorder" and with the prediction of dangerousness were 
discussed in Chapter II (see pp. 15-19 supra); nor does 
the Act give any assistance as to the determination of 
suitability for admission other than as a formal patient. 


Piraets® 2911), added by S.A. 1973, c- 767 85: 


mised RGZO(1): Theréis* no restriction as’ to*the 
time after examination within which an admission certifi- 
cate must be issued. Compare this with a "conveyance and 
examination certificate" which may not be issued later 
than 72 hours after the examination. Id. s. 25. 


19 Hefined supra note 193. 
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provide such diagnostic and treatment services as the patient 


is in need of and that the staff of the facility are capable 


200 


and able to provide," and shall determine, provide, and 


review within every six months the level of security that is 
“reasonably required for each patient in view of all the 
circumstances."7°1 
Conveyance and examination certificate. Prior to 
formal admission, the certificate of one physician or thera- 
pist may authorize the conveyance of a person to a facility 


; : 202 : brat 
for examination. A "conveyance and examination certifi- 


cate," as it is called, is based on the opinion of the issuing 
examiner that the person is "suffering from mental disorder" 
and "in a condition presenting a danger to himself or others." 
The examiner is not compelled to issue the certificate, but, 

if he does, he must issue it within 72 hours of Se tone 
A further 72 hours is allowed for conveyance to a facility, 


followed by 24 hours for observation and examination after 


200, 07 1972; .Slipra Ch. i note wm, Ss. 2e41). Yake is 
critical of the retreat in the last clause from responsi- 
bility to provide adequate treatment. 2 BARKER PROJECT, 
supra» ch. II note 8, at 4-5. 


201. on 1972, supra ch. 1 note 1, Ss. Dal). 


202 He Foothills Provincial General Hospital, Calgary, 
the Holy Cross Hospital, Calgary, and the Calgary General 
Hospital are "facilities" for this purpose. Alta. Reg. 
WE3/73..>.S. 2k) 


203 nc LO7244 stpraveh.’T note 1, s. 25. The language 
of the section is "may" issue. 
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204 and treatment may be prescribed and provided 


205 


arrival, 


during both periods. One admission certificate provides 


the same authority as a conveyance and examination certifi- 
20: 
cate. s 
Apprehension for examination. A person who is 


believed to be "suffering from mental disorder," "in a 


condition presenting a danger to himself or others," and who 
"refuses to be examined by a therapist or a physician" may be 
apprehended for examination pursuant to the order of a pro- 


vincial judge in proceedings instigated by the information of 


any person upon ae Moreover, a peace officer who 


observes an apparently mentally disordered and dangerous 
person "acting in a manner that in a normal person would be 
disorderly" may convey him directly to a facility if the 


Situation is an emergency. “0° In both cases, the apprehension 


sO eters. eT): Chinas cameo, el at et 7G, 1 anal. 
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208 ca. s. 34(1). The precise wording of the section is: 


Where a peace officer observes a person 

(a) apparently suffering from mental disorder, 

(b) in a condition presenting a danger to himself 
or others, and 

(c) acting in a manner that in a normal person 
would be disorderly, 

the peace officer may, if he is satisfied that 

[Continued on next page. ] 
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gives rise to the same authority as a conveyance and exami- 


nation care verhepei 229 


Renewal certificate. The provisions for renewal of 
the period of detention of a formal patient parallel those 


for admission, apart from the substitution of "may extend" for 


[Continued from p. 88.] 


(ad) the person should be examined in the interests 
of his own safety or the safety of others, and 

(e) the circumstances are such that to proceed 
under section 33 would be dangerous, 


convey the person to a facility for an examination. 


The McRuer Commission criticized a similarly worded 
section in the Ontario Mental Health Act, 1967, for permit- 
ting the police officer to exercise his power on the basis 
of the subjective condition precedent, "if he is satisfied." 
It submitted that the condition should be an objective one 
such as, "if he has reasonable grounds to believe," or "if 
he believes on reasonable grounds," adding: "We can see 
no reason why such broad power to interfere with the 
liberty of the subject should be conferred in the terms 
expressed in this section." 3 ONTARIO ROYAL COMMISSION 
INQUIRY INTO CIVIL RIGHTS, REPORT NO. J, 12337 (1968) ~ (here- 
inafter cited as MCRUER COMMISSION REPORT]. 


It is clear from the Supreme Court of Canada decision 
in the Saskatchewan case of Beatty and Mackie v. Kozak, 
[1958] S.C.R. 177, that the section contemplates an emer- 
gency situation, and that the conditions set out in clauses 
(a), (b) and (c) must be concurrently met before the peace 
officer's discretion to act arises. 


A physician who conducts an examination of a person who 
is brought to him for this purpose by a member of the 
R.C.M.P. does not perform his duties as "an officer or 
servant of the Crown" so as to confer jurisdiction upon 
the Federal Court to hear allegations of negligence against 
hamrTryNeustaedter vi'Phe Gneen Gao lSaic, co0em. bak SACSAMS57,5, 
576, where the Federal Court held that the doctor had performed 
the examination under the Mental Health Act, R.S.M., 1970, c. 
ML1LO pesuecd, oNin the course of the practice jof this profession 
as a physician." 


209,09 1972, supra ch. I note lL,» SS. 33233) BBo4n2). 
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"shall basacae oe The first pair of renewal certificates 


extends the detention for "not more than two additional 


months," and each subsequent pair, for "not more than six 


additional months." 


Guiieabea Aintree asvane BEAseio Tapnetereu oe 7a). 
The discrepancy between the use of "may" and "shall" in 
the sections dealing with admission, conveyance and exami- 
nation, and renewal certificates is probably unintentional, 
although a passage in the Manitoba judgment of Burke v. 
Brstathianos (1961), 34 W.W.R. 337, 345 (Man. C.A., per 
Schultz, J.A.), suggests that the opposite inference should 
be drawn from such a change of language: 


It is to be noted that in sec. 6 the reference 
is to Selkirk and Brandon hospitals and the words 
usec in regard to admission of patients are 
“shall be admitted " that in sec. 7, where 
the reference is to the psychopathic hospital, 
the words used are "may be admitted." Where, 
as here, the legislature uses different language 
in two sections dealing with the same subject- 
matter, it is reasonable to infer that where 
there is a change of language there is a change 
o£ intention.) (/Thisiis aily thesmorersignificant 
in the present instance where the change is from 
the imperative to the permissive. 


Whichever is the case, this variation in usage raises an 
issue which, to the writer's mind, should be resolved one 
way or the other. If the social interests truly override 
the individual interest where the named conditions obtain, 
then the word should be "Shall" in every case. However, 
since "dangerousness" is a variable criterion, the writer 
favours> the” flexibility” of-choice offered by’ "may; 1t 
would permit the examiner to exercise his discretion by 
weighing the potential risk, both individual and social, 
of non-certification against the likely benefit to the 
individual of detention. For a differing opinion, see 
Waddams, Are the Mentally Ill Deprived of Rights?, 20 
CHITTY'S L.Jg. 301 (1972) [hereinafter cited as WADDAMS], 
whe says "it is not the job of a medical man to prescribe 
for the safety of society." (The role of the review panel 
in respect of the application of these criteria is discussed 
in ChapteraVeamsee PP. q@l68-75 eniras 
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Form of certificates. Each of the three forms of 
certificate--admission, conveyance and examination, and 
renewal--must show "the name of the [examiner] issuing it," 
"the date that the personal examination was conducted," 
the facts upon which ie examiner formed his opinion as to 
the existence of mental disorder and the condition of 
dangerousness "distinguishing the facts observed by him 


from the facts communicated to him by others," and "the date 


pea 


of issue. An admission certificate and a conveyance and 


examination certificate shall show the time of examination 


253 


and issue in addition to the date. AMAL certificates are 


protected from invalidity for "irregularity, informality or 


insufficiency."714 


See ee See ies ose eel gue) eraicresieino 
mention of the facts upon which the examiner formed 
opinion as to unsuitability for detention other than as a 
formal patient in the case of admission and renewal certi- 
ficates. 


Elche arash aon fel 


Id. s. 57. In practice, a low standard of completion 
is adhered to: 


The information contained in the conveyance 
and examination and admission certificates 
accompanying patients to the Alberta Hospitals 
is very scanty. The admission certificate ... 
contains a small amount of space for the 
examining physician to justify his certifica- 
tion under the headings: "facts observed by 
me" and "facts communicated to me by others." 

In a sample of completed admission forms made 
available to us by the Alberta Hospitals (with 
names blanked out) we found a significant number 
in which no reasons or facts were given but the 
headings merely checked. The vast majority of 
the others are very poorly completed. 


[Continued on next page. ] 
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Expiration of certificates. When the authorized 
period of detention expires, a formal patient becomes "a 


voluntary patient not subject to detention" and he is to be 


SO informed. 2!° As well, a formal patient may, at any time, 


"be continued as a voluntary patient in accordance with the 
by-laws of the board" in which event the certificates autho- 


rizing the detention are "deemed to be cancellea."216 

Discharge. Whether or not he is still suffering from 
mental disorder, a formal patient who is no longer a danger 
to himself or others may be discharged by the board, “1/ 


with notice "where" possible" to the referring source 


[Continued from p. 91. ] 


Draper, in 3 BARKER PROJECT, supra ch. II note 8, at 37-38. 
Although such practices may suffice to protect the issuing 
examiners from civil liability, they hardly reflect the 
spirit of the Act--especially in view of the seriousness 

of the consequences of certification for the individual 
affected. As Meredith, J.A. of the Ontario Court of Appeal 
stated.in.Re.Gibson (1908),_15.0.L.R.. 2454 .246: 


The effect of the incarceration of a 
person In a Lunaticvasylumr oes ty BSsnoet eso 
far reaching a character, as to*™both person 
and property, that every care should be taken 
that all the requirements of the law authori- 
zing it are duly observed by everyone bringing it 
about or concerned in it. 


RETerone, Supra Chee Novce..;, Ss. 5L(5)6 
LG ..eS. Suen)": 


otra s. 48(3). Note that the directive is "may" and 
not "shall." Nor does the Act make any mention of cancel- 
lation of the certificates of a formal patient who, whatever 
his state of "dangerousness", is no longer suffering from 
mental disorder, or who has become "Suitable" for voluntary 
care. Surely, there should be no question as to the board's 
[Continued on next page. ] 
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218 


and, if he agrees, to his nearest relative. Should he 


refuse to leave the hospital, the board may insist upon his 
removal by the person liable for the payment of expenses 


incurred in connection with his hospitalization, or by the 


Minister of Social Services and Community Health. “7° 


Absence from facility. Leave of absence may be 


granted upon the terms and conditions prescribed by the 


220 


medical director without affecting the authorized period 


of Seuedtiena ta It is subject to revocation and recall 


[Continued from p. 92.] 

obligation to release and the patient's right to be released 
as soon aS any one of the conditions upon which detention 

is premised ceases to exist. We may take guidance from 

Ene words, of Meredith, C.d.C.P., speaking in the context. of 
an application to supersede an order of lunacy appointing 

a committee of the person and estate (Re Annett (1913), 
IEW SE ees ee LZ ye 


No one who is sane should be.compelled to 
live, or to die, under the ban of an order 
declaring him to be insane; there should be 
no undue delay in "Superseding, vacating and 
setting aside the order declaring the lunacy;" 
though, of course, care must be taken that 
one who has been insane is really sane again-- 
that it is a real case of recovery. 


Adapted to suit the context of the Mental Health Act, 1972, 
the latter portion of the sentence might be rephrased as 
follows: "though, of course, care must be taken that the 
conditions of detention no longer obtain." 


See also note 210 supra and pp. 168-75 infra. 


218 or 19/2, supra ch. i note 1, s.947(1). 


titid. <s.47(2) as am..8-A. 1973, ¢:.76, 8.12, S.A. 
1975(2), c. 12, s. 8. 


ja. Tcapicuy Slab, (2isnets jamee’ S.4A p19 715,62) ere 1652 Bck8 


221y4, 5s. 56(3) as am. S.A. 1975(2), c. 65, Ss. 9(b). 
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should the patient's condition present "a renewed danger to 


eee 


himself or others, and the director may enlist the assis- 


tance of any peace officer to effect this Ses or the 


return of a patient who has left without Wiens 


2. Review of Detention 


It is clear that the initial responsibility for weighing 
individual and social interests rests with the medical profes- 
Sion and to a lesser extent those mental health care workers 


designated as therapists. Judicial consideration is relegated 


to subsequent review of the medical decision to demarnmeer 


(Ata ae Aewireya ae) ake seanda o75 (Jie, mactobync. 8. A 
parallel suggests itself here between the power of the 
medical director in respect of leave and that of the federal 
Parole Board in respect of parole. (See discussion of 
Mitchell v. The Queen in Chapter V, pp. 137-39 infra.) 
However, there are two important differences: (1) whereas 
the Parole Board has been held to possess a totally unfet- 
tered discretion as to both the granting and suspending of 
parole, the medical director's discretion to revoke a leave 
of absence is controlled by the objective standard of 
"renewed danger;" and (2) whereas the suspension of parole 
results in the forfeiture of that part of the sentence 
served during parole, the authorized period of detention 
under the Mental Health Act, 1972 expires on a date firm 
whether or not some of the time was spent on leave since 


revoked. 


aaord) Son See) 


7rd ts. 5Gi( 1). 


22 ie noted at pp. 81-82 supra that the review panel made 
its first appearance in Alberta under the Mental Health Act 
of 1964 and that Appendix 2 contains a detailed comparison 
of the review panel provisions of the 1964 and 1972 Acts. In 
the footnotes which follow, we highlight the significant 
differences between the former and present provisions. 
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Purpose of review panel. The "review panel," as the 
administrative tribunal created to supply the judicial ingre- 
dient is called, exists for the purpose of hearing and 
considering "applications from formal patients concerning 
the cancellation of admission certificates or renewal certi- 


cee After conducting whatever investigation and 


229 


ficates. 


hearing it considers necessary, the panel may cancel or 


228 


refuse to cancel the certificates. The option of cancel- 


lation, with or without conditions, arises where the panel 
"considers that the applicant is not in a condition presenting 
a danger to himself or others," but cancellation even in 

these circumstances is not mandatory if a prima facie 


meaning is accorded to the words of the section. 77? 


226,07 2972, ’supraleGhvel notes1, svelg(1).> Thevappli= 
cation is limited to "formal patients," meaning that the 
review procedure is available only in respect of patients 
under detention for a period of at least one month. 


The review panel has two additional functions which 
fall outside the scope of this thesis: (1)Sto Rear appli- 
cations for cancellation of certificates as to the inca- 
pacity of a person to manage his estate (id. ss. 36, 38, 43), 
and (2) in the case of a person convicted of a criminal 
offence and sent to a facility for treatment, to hear an 
application for an order transferring him back to a cor- 
rectional institution (id. s. 42). 


Sota ein ie 


geo rai boned x (2)! 


aay It is noteworthy that there is just one criterion 
for cancellation, whereas the admission and renewal certi- 
ficates are founded on the simultaneous existence of three 
conditions: mental disorder, dangerousness to self or 
others, and unsuitability for admission to or continuation 
ae a,facility.other than _as.a_formal, patente (id. ss..29(1), 
[Continued on next page. ] 
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Establishment. The Minister of Social Services and 


Community Health has the obligation to establish one or more 


230 


review panels, each comprised of a psychiatrist, a 


therapist or a physician, a solicitor and "a person repre- 


P2351 


sentative of the general public.' The SOLICLtOr 1s 


foontcanuea Lrom p. 95. | 
31(1)). Query: what should be the result if the review 
panel finds that the applicant is not suffering from mental 
disorder, or is suitable for admission or continuation as a 
voluntary patient? We consider this point in Chapter V. 
were Ooo 2 otra. (the jurisdiction of the review 
panel was not spelled out in the 1964 Act.) 
220 sl ges 

Td. *ss 19(1)-o°In 964, "the Minister of Health was 
to appoint a review panel for each hospital. ACT 1964, 
supra ‘note’ 1426s) 15 (1)oo,In fact, this*is*whatrthe°Minister 
has done under the 1972 Act. 


Both Acts employ the word "shall." The McRuer 
Commission criticized the Legislature of Ontario for 
couching a comparable subsection in the Mental Health Act, 
1967 in permissive language. McCRUER COMMISSION REPORT, supra 
note 208, at 1234-35. 


23lacp 1972, supra ch. I note 1, s. 19(2). The 1964 
Act provided for a three- instead of a four-member panel, 
to consist of a physician, a solicitor and one other 
Person. ACT 1964, supra note 1427 "s. 1542)" the gqualifi- 
cations of the third member who held the balance of power 
between the representatives of medical and legal interests 
were left to the discretion of the Minister. In England, 
where the Mental Health Review Tribunals still consist of 
three members, the Rules laid down in 1960 give some assis- 
tance. They specify that the lay member shall have "such 
experience in administration, such knowledge of the social 
services or such other qualifications or experience as the 
Lord Chancellor considers suitable." Wood, Mental Health 
Review Tribunals, 10° MED. SCI. & L. 86, 88° (1970) [herein- 
after cited as WOOD]. According to Professor Wood's analysis, 
the third member is there to represent social, as compared 
with legal and medical, interests. In Alberta, the problem 
has been resolved by the addition of a fourth member, a 
psychiatrist, making it clear that the Legislature regards 
the medical contribution to the decision very highly. That 
is to say, the social interest in the health of each member 
of the community is now represented by 50% of the panel 
membership. 
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Other 


sections cover the appointment of alternate membersp“ro 
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chairman, ana he holds the tie-breaking vote. 


periodical review of appointments; the exclusion of 


persons falling within defined categories from eligibility 


to sit in circumstances where their presence on the panel 


236 


could suggest bias; the granting of "the powers of a 


commissioner appointed under The Public Inquiries Act" to 


all members for the purpose of hearing and considering appli- 


ees Uoncmnin, and the provision of "Secretarial, legal, 


232,09 LO12  -nSupra> Che «ly note. 1,y'S.0829(2).(c)>” “Under the 
1964 Act, the Minister was permitted to designate the chair- 
Hany y,,ACTy1964;asupraenote 142, .s..15(3). ,Lt wasthis prac- 
tice to name the physician, and- not the solicitor, to this 
post. 


233,09 L722, supra ch.) leamoterd.): (Ss.0920) (2). 


i i | aa olor se a 6 
Ea i. csnc20 (4). 
Cee eS) Ze 


23ia, Ss. 22(1). The powers under the Public Inquiries 
Act; R.S TA. 1970, -ee—-296, of Sloniticance for our purposes 
are contained in sections 3 and 4: 


Bee The commissioner or commissioners shall have 
the power of summoning before him or them any 
persons as witnesses and of requiring them to 
give evidence on oath, orally or in writing, or 
solemn affirmation if they are persons entitled 
to affirm in civil matters, and to produce such 
documents and things as the commissioner or 
commissioners deem requisite to the full investi- 
gation of the matters into which he or they are 
appointed to inquire. 

4. The commissioner or commissioners shall have 
the same power to enforce the attendance of 
persons as witnesses and to compel them to give 

[Continued on next page. ] 
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consultative and other aeeitence "ho5 


Objection to detention. Upon the issuance of the 
admission or renewal certificates authorizing his detention, 
the formal patient and his nearest relative are to be 


informed, "in simple language," of the reason for the deten- 


PMS, 


tion. They are also to be given a written statement, in 


their own language where necessary, of the patient's right to 
apply for cancellation of the certificates, which statement 
shall include the authority for and length of his detention, 


the function of the review panels, and the name and address 


of the chairman of the appropriate review pene te” The board 


is further obligated to do "such other things as [it] consi- 


ders expedient" to facilitate the submission of applica- 


tense 


Poontcinueu from p. 97.5 


evidence and to produce documents and things 
as- tis vested prima) ‘court of record in..civid 
cases, and the same privileges and immunities 
as a judge of the Supreme Court of Alberta. 


238,07 1972. supra che DI noterd . S..°22.02).. 


23954. een ao0 Ch) Cadi), (Cle = & LOL Lor whe nNotisi< 


cation of the patient and his nearest relative of the 
existence and function of the review panel was prescribed 
by the regulations under the 1964 Act: Alta. Reg. 675/64, 
9.) 022 FormeVIs.as am. Alta. Regs. 14/68, s. 3(e) and 
NO7/68,0.s.. .2(a)ee There is: none now. 


The board is also under an express duty, new since 
1964, to provide an interpreter in the event of language 
Greticulty. "ACT 2072, supra “cho 1, notegly is.) 3613) Alea. 
Req: Fo /13, Seo. 


240, op LO72Acsupra: che Tpaiote tl, <s. 36.(1>)9(d)i. 


24tea. sf 36(4) 7 Alta. Reg. 119/73, s. 4. 
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Application for review. A formal patient or a person 
on his behalf may make one application with respect to each 
two admission or renewal Gertificates:-“° moreover, as an 
added protection of the patient's interest, the Minister, the 
Director or a board may submit an application on behalf of 
a formal patient at any eee The application is launched 


by sending notice of it "to the chairman of the appropriate 


review panel in the prescribed form."*"4 


Hearing. The review panel, which ordinarily has 28 


days within which to hear and consider the application. > is 


directed "[{a]s soon as it is able to do someee tO, Carry 


242,09 ro72, ssuppfarch. I note 1, s. 38-(4). <As noted 
Supra note 226, application in respect of short-term 
detentions is precluded by the expression "formal patient." 
In 1964, the application for review could be made to chal- 
lenge any detention, including 72-hour certification for 
examination--it was not restricted to patients under deten- 
tion for one month or more. ACT 1964, supra note 142, 

s. 17(1). Although in theory the opportunity for review 
of short-term confinements is desirable, its practicality 
is questionable because the authority for detention is 
certain to have expired before the review panel has had 
time to make its investigation and report. 


2a ACELI9T 2posuera ich. F.notel) .s- 088 (4hilecInel964ccakh 
complaints;were limited ‘to one per certification. ACT 1964, 
supra note 142, s. 17(3). 


244.cr 19%2, supra ch. YPanote,.1, Tae 3861) lechAbtacikes. 
219/737 Formas: 


245,09 £372, Supra ch! I“note ls. =41.).” the Minister 
may extend this period. 


246 under the 1964 Act, investigations were to be carried 
out "forthwith" upon receipt of a complaint, the object being 
to "speedily determine the validity of the complaint." ACT 
1964, supra note 142, s. 17(4); Alta. Reg. 675/64, ss. 13, 16, 
[Continued on next page. ] 
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out whatever investigation and hearing it considers 


necessary."*"/ Notice of the date, time, place and purpose 


of the hearing is to be given to the applicant, any person 
acting on his behalf, the nearest relative, any other person 
who may be affected by the application and whom the chairman 


considers should be notified, and "where appropriate, ... 


n248 


tne board of the facility. The chairman may request 


from the board "such information as he considers relevant," 


n 249 


and the board is bound to comply "without delay. The 


board must also make the patient's records available to the 


panel no matter where the hearing is herdae >” 


[Continued from p. 99.] 

227 Form Vilt ds’ am. Alta 9 Regs. 14/68)0's. 3 (9) 197/68) 

Ss. 2(b). From the standpoint of the objecting patient, the 
1964 direction is surely preferable to the present direction. 


247 nor ES72, Supra Ch. | note J, s.ecel2), there are no 
further statutory or regulatory guidelines as to or con- 
straints on the manner and extent of investigation, and 
few on the nature and conduct of the hearing. Under the 
1964 Act, it was open to the panel to interview the com- 
plainant in the presence of any person the panel consi- 
dered should be present (Alta. Reg. 675/64, s. 19(1)), 
and the panel was obliged to conduct an interview upon 
the patient's request (id. S.™19%2),) .%- The’ rules of evidence 
Gad not apply. ids si 20. 


248,09 097.2;° supra. ch. “Lonote ljyess 390) 5) lea: 
Reg .449/73, se.rs,()), 10, Form .4.,- The 1964 legislation 
did not contain a section specifying who should be noti- 
fied of the hearing, but the regulations filled in the gap. 
Alta. Reg. 675/64, ss. 14, 22, Form IX as am. Alta. Reg. 
14 / GOGe S003 (f) 
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es Bere ay the Act does not give the applicant the 
right to make out his own case, either with or without the 
assistance of legal or other representation, or to call 
evidence on his own behalf. Instead, the review panel "may 
invite the applicant and any other person to testify or 
produce evidence at the neeenagn co When evidence is pre- 
sented, the applicant and his representative have "the right 


22 


to be personally present," and "the right of cross-exami- 


"eos 


nation. However, the applicant may be excluded "if in the 


opinion of the review panel there may be an adverse effect on 


st Should this happen 


the applicant's health by his presence." 
to an unrepresented applicant, the panel must "appoint a person 
to act on his behalf." No one else has any right to be present 
without the prior consent of the chairman.7?> What is more, 
"fTe]xcept as permitted by the chairman, and except where the 
report is published by the applicant BY his representative," 


publication of "any report of a hearing, investigation or 


deliberation by a review panel or the names of any persons 


251 aor UO72/estpra er. “Penoté «hl, Sao t2) 


NeiaS« eOk 2 Ji 
Ta Hes < 140 63) § 
Id. S. 40 (2).. 


a s. 40(1). In 1964, the permission of the 
Minister, on the recommendation of the chairman--and not 
that of the chairman alone--was required. ACT 1964, supra 
NOGe «lAZs 6S. 2h8 UL). 
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concerned" is fortddearai” 


The chairman has power to adjourn a hearing "for any 


purpose he considers necessary." The adjournment may last 


Up eho-n2k days,7>/ and longer with the Minister's consent. 7°° 


Notice of decision. Once a decision has been rendered, 
the chairman has seven days within which to send a copy of it 


to the applicant, his nearest relative, and any person inte- 


rested in the app licetion.+7° 


226x079 Loiey Soba Cie MOLS by) Se aONey, AS AM. Gel. 197 a, * 
Og t= BLO. 


42 ach s. 40(5). The Act does not make it clear whether 
the power of the chairman to adjourn may take the hearing out 
of the 28-day period allowed for the review panel to hear 
and consider the application. As a matter of sequence, 
the power of adjournment appears in the subsection immediately 
preceding the setting out of the 28 days. (Provision for 
adjournment is new since the 1964 Act.) 


ores s. 41(3). Where the Minister, the Director or a 
board brought the application, he (it) is also entitled toa 
copy, ld. os. 41{5). 


Note that the Act does not prescribe a time within 
which the decision must be made, although the legislators 
probably intended the decision to be made at the hearing 
because, in the usual case, the panel is directed to "hear 
and consider" the application within 28 days after its receipt 
by the Chairman. Id. s. 41(1). (Query: does "consider" 
mean "decide"?) By comparison, barring an extension by the 
Minister, in 1964 the panel was constrained to hear and 
decide within a very short span of time: the decision was 
to be sent out within 14 days after receipt of the complaint. 
ACT) 196475 Siipra, note, 142,).s. W9(1). 


Unlike today, in 1964 reasons for the rejection of a 
complaint could be demanded by the complainant's legal repre- 
sentative, although in 1968 the panel was authorized to with- 
hold them if it agreed "that such disclosures would prejudice 
the health of the complainant or for any other special 
[Continued on next page. ] 
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HEeeCuLOL decision. Therboard of ‘the facility in 
which the patient is detained is bound to give effect to the 
feeision Nevertheless, the patient may elect to receive 
treatment on a voluntary basis where the board is willing and 
able to provide st de athe 

Appeal. An applicant has the right to appeal a decision 
of the review panel to the Supreme Court within 14 days of the 
Beoeion, and "the written report of the decision of the 
review panel shall include a statement of" this right where 


the application has been refused. °°? The appeal is a "rehearing 


of the matter on the Sarna Oix aces 


265 


Ie eSsocorpe taken iby Origi- 


nating notice of motion, supported by the applicant's 


[Continued from p. 102. | 

reason;" reasons in support of a complaint were to be provided 
to the hospital superintendent as a matter of course. Alta. 
REG.. 07.0/04, Ss 2) (2) as replaced by Alta. Keg. 14708, Ss.” 2. 


260,cp 1972, supra ch. I note 1, ss. 41(6), 48(1). 


eSl ae. Ae (2), 


26254, s. 46(1). The chairman has seven days from the 
date of the decision within which to send it to the applicant 
so, allowing for due course of mail, this does not leave 
the hospitalized applicant much time to act. No time for 
appeal was specified in 1964. 


26354. 5. 41(4); Alta. Reg. 119/73, s. 12, Form 6. 


264, or 1972, Supra ch. Tnote: 1; S.)-40(>) sas ane 
S.A; alas (2), cs 65, Ss. 7.. Prior to this amendment, the 
scope of the appeal was a matter of some conjecture. 
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affidavit “setting forth fully all the facts in support of 
the epelicationy"-°° served, not less than 15 days before it 
is returnable, upon 


(a) the Minister, 

(b) the chairman of the board of the 
facility in which, the applicant is 
a formal patient (if the applicant 
is a formal patient), and 

(c) such other persons as the court may 
direct. 267 


and, in the main, the practice and procedure of the Court 


; 268 
applies. 


The Court has power to 


(i) quash the decision and order the 

cancellation, of the. admission . . .« 
Or renewal certificates ..., or 

(ii) order that the review panel reconsi- 
der the applicant's application for 
cancellation, or 

(iii) make such other order as it considers 
7UuSst, 


270 


with discretion as to costs. In the course of hearing the 


application, the Court may direct the giving of further evi- 


dence including "any transcript or minutes taken by the 


rg gk 


review panel at the original hearing. The order of the 


eo oT ants. 464). 


ao eatrss (4613) 


cay si Ss. 46(8) (a). ‘The jurisdiction of the Court was 
not articulated in 1964. 
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In the next Chapter, we discuss the policy of post- 
poning he judicial component in the process for compul- 
sory civil commitment to the review stage. We also examine 
the suitability of the procedures adopted by the review panel 
in the fulfillment of this role, paying special attention 
to the measures employed to safeguard the patient from 


wrongful interference with his liberty. 
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CHAPTER V 


APPLICATION OF PROCEDURAL PRINCIPLES 


Review panels have now been in operation for over 
ten years. This period is significant for the reason that, 
assisted by the 1972 changes in the governing legislation, 
members have had ample time to grapple with the function of 
the panels and to refine the procedures followed in the 
PulLtziiment of that function. 

In the fall of 1974, the writer was privileged to 
obtain permission to observe a total of twelve hearings 
wherein the patient challenged the legality of his deten- 
tion. * These hearings were conducted by three differently- 
constituted panels under three different chairmen. The 


observations were entered into for a twofold purpose: 


first, to assess the effectiveness of introducing the 


lnotwithstanding the years of operation, there is a 
paucity of’ judicial authority’ and: legal’ literature on is- 
sues concerning procedural fairness before review tribunals 
both in Canada and in England (where they have been func- 
tioning now for over fifteen years). Constitutional argu- 
ments addressing issues of procedural fairness have been 
made and considered in the United States where there is an 
abundance of literature, some of which can be usefully 
adapted to the Canadian scene. 


2 By coincidence, the writer also observed six certifi- 
cate of incapacity hearings. (As to the purpose of these 
hearings, see p. 179 infra.) Where it is relevant, 
information acquired from these observations is incorporated 
into the ensuing discussion. 


106 


0 


2511 STDMIA Y TARDOROON dont 40 
Ae TERA 

seve 20% nokteneqo-ms ts aged ont a ae “atoasg 
tedd soesb4 oft 302 nab tanple ee ‘botseg eit ie 
_aoiseletpel pitbirtover ent ak sepansio “seer wae , a 
s). S6Re sree 
to notdonwt odd dttw elfqgsze ot omk> eiqns bed ‘ 
oft al bewollet asivbesexg edd ankle ot bea sronag 
‘ not dontlh erreg to 
od bepoelivitty stiw veriiw aes ever 20 {is} os ar 
apatiset eviews to Legos s wfresdo ot ‘nokeabiexeq - 
-seteh aid To yi iispet ond fepnol indo jnokisg at: ‘da 
-yidnetstiib sents vd fedoubaes stew epniited seat 
sav .aemriario jnoue®#2ib eeud3 19baw elensq bosy 
ronodeuy biota 6 xe etal bexdsne sxew eno. | 
sit patouborwnt to aketiovidootts oft? eesean of 


-i or ~ 


<< 


on 


: or A 
6 et exedt \pebdereqe l¥o een odd os pieehieeetlibali ae 
~2i na Siysesosit Nes gi bra ystrodtus Letotbuf to eitom 
nisnudiad wabvet atoted @aenntst Lerybesowg padnixeoncs « “ao 
-a0u% nosd sever. yods sxedw) basipnt i bas sbhensd at ¢ 

-upre Ipnotdudiseaed . texee¥ nsgstik® revo wot wor oak nod 
(toad oveul 2aanatisi Lemibesoxc to eeuast pnieee bbs esgon be a 
as 2: Stedd swedtw sededge betind ed? at beteblenoo bas: ebsm 
Yiiviosu,od so aSedw to omoée ,saysetesil to sonshauds — 
.oneoe aepibensd edt oF ea Me 


3 


~idisiso “hs bisvaeade oats ikieg ond abicmes 
seacd lo 'sdodmey Sit oF BA) .epaiteed ystosqson 
.jeeveles et 3% etadW  (,srtak OVE .g 658 
hotsiog1oInk éf anokgevisade weeds woxt' bexiupos aoits 
| ) MoleauDBhh ecteae way otai 


a nm 
{ 7 ov 2 


ime te pF) aot . A 


107 


judicial component in the process for compulsory civil 
commitment at the review stage; and, second, to study the 
procedural practices pursued in terms of the requirements 
of the Mental Health Act, 1972 and of the principles of 
natural justice insofar as they supply the omissions under 
the Act. 

The writer also took in two half-day sessions of 
hearings by the Board of Review for Alberta--the counter- 
part of the review panel on the criminal side. This Board 


functions under the very able chairmanship of Mr. Justice 


3the Lieutenant Governor in Council has not designated 
mental health review panels as authorities to which the Ad- 
ministrative Procedures Act applies--a fact which renders 
Ene; dppascation Of “Ehe principles jor natural justice all the 
nore “important...ceesR. SoA, o197 05 Go audve te, oe ONO, Alita, Reg. 
123/70 as am. Alta. Reg. 10/74. This Act was first passed 
in 1966 (S.A. 1966, c. 1) to control the exercise of ad- 
ministrative, quasi-judicial or judicial powers conferred 
by statute in Alberta. It provides for notice to all per- 
sons whose rights will be varied or affected by the act or 
decision of a statutory authority, the opportunity to furnish 
relevant evidence and make representations by way of argu- 
ment, cross-examination, and the furnishing of reasons for 
GeCcies One KvosAed 29/0, (Conc, wes aly 4 ao ero eo. 


4rhe Criminal Code, RS sG. 2970) "c..C-34 . S.9.54/, 
enables the lieutenant governor of a province to appoint a 
board to review the mental state of every person whom he 
has placed in "safe custody" or "safe-keeping" on account 
Of insanity, mental illness, mental deficiency or feeble- 
mindedness--a jurisdiction which extends to persons found 
unfit to stand trial or acquitted on account of insanity, 
or removed from prison after conviction--, and to recommend 
the disposition appropriate to the person's state of re- 
covery. The Code specifies that the board shall consist of 
"not less than three and not more than five members" (id. 
s. 547(2)) with three, including one psychiatrist and one 
member of the provincial bar, constituting a quorum (id. S. 
547(4)). At least one review must be held during every six 


months (id. s. 547(5)). 
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Lieberman of the Trial Division of the Supreme Court, and 
is now in its ninth year of existence. Although its role 
is not identical to that of the review panel, the most 
notable distinction being that it is a recommending and not 
a deciding body, it nevertheless provides a worthy model 
for the conduct of review proceedings and one with which 
useful parallels may be drawn. The discussion below draws 
on observations of review panels and, where appropriate, of 
the Board of Review. 

Although, in the main, statistical data on the 
operation of the review panels is not available (see Appen- 
dix 3 for an outline of data which could usefully be col- 
lected in a more empirically oriented study of the opera- 
tion of review panels), the Annual Reports of the Division 
of Mental Health for the years 1965 through to 1971 do 
contain some figures which demonstrate that the review 
panel mechanism has had some impact on the detention pro- 
cess. This data, together with calculations derived from 
it, is recorded on the table which follows. As the table 
shows, .astew patients (ranging from 2 in; 1965 to 17 in 
1970) obtained release in each of these years as the result 
of a hearing before a review panel. When compared with the 
total number of detentions authorized by certification, the 
percentage of releases is extremely low (see the figures on 
the years 1967 to 1971). However, the percentage is more 
impressive when the number of releases is compared with the 


number of complaints heard (ranging from 8.3% in 1966 to 


108 


L. 


ton bes Ba ihaemmeoes 6 eh +1 gard pated 


ae - ) i 
’ ‘ ; a y of em | st 
er ; 4 4 _ 
= a 7 


fe ,2%wod ona que antd to Pare ts. 
we p920 ane 
siox ett dewods LA ssoneieixe ae 


sacm edt ,foasq wolver atta to 


lebom yitaow & sebivens dosledttever 2 34 ybod 
Hoidw dtiw ead Baw apathessoz waivet 30 REP 
ari Dailey nee Ea ag 


gwath woled nolseucel® ent? Disa atid yaar _— ts 
ram 4 og 


; te . oe 
ofstugotaqs steniw » bas oleneq waiver to. 1£2 B¥ 
[ae~@ wig’ res : ae 
~ to oye 


a 
te AD lh 

efig no sda teottalsers ‘inked ent ak | 
-reqgh eee) sidsiteve ton ef aradied woiven ‘eda Yo a oY de is 
~too ad oftuteaq biwos apitdw stab to. onlsuo’ 
-nieqo ofd Yo bude Boswette efisststams’ Sam ee 
nobeiwed 9? to a1 10gaA feuaca ot (tong 
ob ives 68 doaceit 2de1 exsey ef a tse 
veiver afd dprid ssex2enamobs to oun oe a 

-org nokineds® sft no Josgmt omva Saat so natasdooi TSH 
mon hevized eqoisetsgies “dz ie iodtepos .adab obit (BE 
sides oft ef -ewollat ties istw olds? edd Ao bebx0087 aks 


ha 


nk Ni of 2382 Ah ¢ mor? peipass) ajnstseq wok so. 


aN ay % 

siunes efi? ne EADY overs to, hose aingesoler benistdo: (0 
‘De pug.” 
oft gdvtw hexegman nedh Lone conienre na qeioies passed '&: 


eee 
art? \noideathttse2 ‘a bes trodsuy dnoisaszeb 10 xodmun: issox ~- 


ec 2enwurpht, ony age) wol ylomessx at eneseset Yo see 
oom a ppetigets. ois s NeReeeCR - {£PRS ‘ot; yaet axseyieats 
art? Prat bet pano> oi agaratex 40) meciensies ‘ene: not ovinsoxgat 
ot weer db #& 8 ent waipes) bused atniatqmes “a asda 


mi 


f 


109 


EN) SET OT Sg 86077 TeIOL 
EG m0 neEE 6 TS TSATTO 
70 woe ie ve PYOUOG 696T 
a ee ee ee eee 
per i Eg TeqOL, 
6°0 Sey L Ly ISATTO 
8°0 fe 9 Zp ePYOUOG gg96T 
a a ee ee ee 
GEO SvEGT 8 ES ZC9UT TeqIoOL 
= peta G GE TSATTO 
20501 € O€ eyouog L96T 
ag a ee ee ee Sea eee SE PRABTNOTSD 
€°g € 9€ Ee doT 
= O20 0 6 TSATLIO 
a: € Lz eyYOUCg 996T 
3 Re ee 5 ee ee ee ee ee | a 
GZ TeIOL 
74 TZATTO 
E Seb Z Tz eYOUOG G96T 
ee a ATIO 
zPeTTsoueo qtPetTecoues peTTes0ued 
Se7eoTITAZASO SOF VOT TTIASD SoAeCOTITIA9O 
yotum yorum YOTYM UOTFEOTITAIAVO 
JO RZOsdsez FO RZOedsez JO RZOSedsaz pazesy Aq peztzoyjne 
ut SUOTRZUSRZSp ut s}uTeT duos ut SUOT AUS ZOEpP sjZuteTtduoo SUOTRZUSZOp 
JO ehejzusorz98g JO ebejusoieg JO T9quNN JO AT9qQUNN JO TIQuNN ARTT Toe” CIO 


(TL6T-S96T) STENVd MAIAGY ZNOdHa NEMVL SNOILVOIIdav dO SLInsay *aIavi 


OL 


3*0R8 


Oye 


my 
i a4) 
Ml dew 


#2 
27 
Ba 


110 


"UOT ReU 


~A0guUT STY3 przcoer ZOU Op sjAodey juenbesqns -*(TL6T ‘juSeuUdoTeAeq TetTo0S pue YATeeH FO 


quewzzedeq !OL6T-S96T ‘UFTPSH FO ZUOWQAedeq) UATeOH Te}UuSeW JO UOTSTATC 98yW FO sjArodsay 


Tenuuy ey3 worzy ueye} ST e7ep AEeYIO [TTW “SuOTIeTNOTeO TeUuTSTIO WUeserdez SWSeIT perzzeqs 


: uoTReOTITAIIA0N AQ peztTxAoyRNe suOoT jUeIep Jo ‘ou ee ee 
OOT xX peTTsoueds sazeoTsFTIAeO YOTYM Fo ZOedser UT SUOTJUejJep JO ou ° Bee Cat oe 
: paeey sjutTeTdwos go ‘ou : 

OOT xX peTTsoued sezeoTsJT}#A99 YOTYM FO AOSedsexz uT suoTAUSe}Ep JO “ou =e Beethro) 


Ce a a mI oe a - 


,P2epuUrT csey OT Gy TeIOL 
TTeus ATOA,, SCOT 9 re IOATTO 
P2700 ? BE SyOUCd ~ TL6T 
a=) eS ee ee ee ee oe ee ee 
,PSSpuUt eel lg 88 TeqOL 
TTeus Aida, 6 eC ie: SP TSATTO 
eo 9 OP eYOUCg OL6T 


a PO RE 


zPeTTesouero TPeTTeoueo PeTTecueo 
SO JPOTITAASO SOPeCOTITWIIAVO SO ,eOTSTAAVO 
UOTYM UOTUM YOTum UOTReEOTITAA9O 
JO WOedser JO RZOedsaz JO yOoedssz pazeoyu Aq paeztzoyzne 
ur SUOTRUSzZep UT SjUTeTdWOD UT suOoTjUejZep sjZUTeTdUOD suoT jus zep 


JO obejueszeg fo shejueoszsg JO xequnn JO zequNN FO xreQquNN AQ Ft Hoey zeS% 


oor x 
} a 
00 I x Wo 3 ae 


i : " s 
tsunnA eft moxt aecdnt =i soeb tocto if4 enotseloelss igsotpiso tneastaget emaci Sos%e76 - - 


jnempysqec 1OTel-cael tisisell to snamizeqe@) dtiset-istaeh to soteives efi to as 1ede% 
 —eotnk #543 Doses Jom Gb adxogor sasucsadis -(ftel ,snemectsvel fersce hirr rdfssit 20. 
-nossem 


eek para uole” - 


er ee 


= 


49.5,3% pin 1970).> Even where the decision is adverse to the 
patient, it is likely that the substantiation of the medi- 
cal opinion by an independent body enhances the patient's 
inclination to accept his detention. In addition, one 
would suppose that the possibility of being called upon to 
explain the medical decision to a judicial body suppresses 
any tendency which medical professionals might otherwise 
exhibit toward indiscriminate detention. 

Examination of the intricacies of the procedural 
requirements which bind the review panel consume the bulk 
of this Chapter. But before delving into this repast, we 
shall defend that division of responsibility as between the 
mental health and legal systems which defers judicial con- 
siderations to the review stage, leaving the initial deten- 


tion. to: medical decision. 
A. Medical Detention Defended 


The judicial ingredient may enter the process for 
compulsory detention for mental disorder either prior to 
detention, for the purpose of authorizing it, or after 


detention, for the purpose of reviewing the need for its 


>The results of hearings since 1971 do not appear in 
the Annual Reports or elsewhere, but the writer is informed 
by the chairmen observed that the trend established under 


the 1964 Act continues. 
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continuation. The present Legislature of Alberta has 


chosen the latter stage for the imposition of judicial 
safeguards, having entrusted the initial decision to detain 
to the discretion of medical professionals. / In so doing, 
the Legislature has accepted the notion that mental disor- 
der, incliding the definition of*normaicy, is°essentially’ a 
medical problem and it has endorsed society's faith in the 
capabilities of medical science. ® 

The issue as to whether the judicial machinery 
should come into play before or after detention is both a 
sensitive and a difficult one. Understandably, therefore, 


the postponement of judicial consideration to subsequent 


review is not without its critics.” One commentator? goes 


Cnabeas corpus presumably is available to ascertain 
the legality of the detention in the first place. Draper, 
anos DARKER, PROJECL, Supra, ch. Il note’ 8," at 73. 


Tact mOy?2... SUpray Ch. I notes«.. 


Bor a robust criticism of "medical imperialism," see 
SHUMAN ,usupra’ ch. oIl. note 35. 


eee, e.g., WADDAMS, supra Cheay Note LO. i Spite 
Ole provisionsin Ontario, much like that an Alberta, for 
subsequent review of the medical decision to detain, 


Waddams takes the following view: 


Except in an emergency the decision to commit 
to a mental hospital should be made by a tri- 
bunal, ideally by a tribunal including both a 
doctor and a lawyer. The patient should have 
a right to a hearing, access to independent 
legal and medical advice and the right to a 
judicial review on questions of law. 


He concludes his comments by remarking that: 
[Continued on next page. Note 10 also on next page.] 


Sit 


esd sjusdlAé to sxadele ipod’ saae 
isiotdyt to mokwieegmi ond x08 oD 
ataseb of nebatoe’ tabtint ods os 
\eniob of saga. casnhobanetorg 8 
~josht Indien dena nokton ate 
& Vitshaneero ex vexsaboiae to cots intteb! and e 
wit et Adis? e'yJeisoa beazobre aed ae" - 

- § eometne: Esobtion 20 

— iaisibut- edt xodtsodw- of Re" 

= dtod at motgnsvebcaasts to. sacred wate 
srolsret ,yidebdsetexebev Lane (2tvO LAD BOE 
tnqupeedye, oF DOLISAGDLAROS | tatoibut ta 2 
— Oh sauhieniiaed S gonstse rey aucdoty v 290 48 


= 
ee 


iL 
t - ; *n oy 
2 : ss 


a okies os 


2egnee manta prairis cae ai, eisneseb. LES, 
i aN ta | egon it os af ey ae wad 


a aon r #9. > athe, ster rox’ : 4 ) 


Ri) dae sat 


ss " ahha Jeoiben® no nz iotitye, eran sa 


etié¢2 OL: aid adort ve ae 3 puacie errs 92 
"tot Richer ‘wi tens 4yn0 nk aoless 
disdst od meletoad Leslbom net {o weivez teu; 

zwaiy ptiwollet oft esas? 


‘Yk od notsina’ ond Ligred erat ne tit i vyerd | 

se ye = ad Bivode-tatiqaod Latasm 6-08 

5 Liga fiend ae ee a yd yileebt- apna = 

oven & .toywsel bas tod20b | 1s ‘ a 
pede ot oF gegen j pat seer, 608 sipit 6 °° RO 
s ‘os Spipia she Bas apivbs isotbem bas Lapel A 

wet 30 Bnokseeup 110’ waiver {ekotbu Ct: 


46 h petdznmes yd es nemmoy etd eebulodaoo 5H 
[ .988q = 03) a 9 ceils OL rubies - 9089 +Ken 10 Reber 


123 


so far as to question the validity of admission by 


certification in the face of section l(a) of the Alberta Bill 


iy 


of Rights which recognizes and declares "the right of the 


individual to liberty, security of the person and enjoyment 

of property, and the right not to be deprived thereof except 
by due process of law." His argument runs thus: the phrase 
"due process of law" embraces "the right to a fair hearing in 


accordance with the principles of fundamental justice for 


[Cont inued Tirom rp... J 


- - . at present we continue to take away 
people's freedom against their will with al- 
most no procedural safeguards. It is curious 
that we take so much care to avoid the wrong- 
ful detention of a man in an institution 
called a prison, and yet allow a man to be 
detained in another institution with no more 
formality than the stroke of a pen. 


Lagesat 302t, -See also Roth; Dayley “& Lerner ,-lnto the 
Abyss: Psychiatric Reliability and Emergency Commitment 
Statutes, 13 SANTA CLARA LAW. 400 (1973) [hereinafter cited 
as ROTH ET AL.]. These authors even object to the excep- 
tion of emergencies from the requirement of prior judicial 


consideration: 


In the absence of a genuinely scientific or 
objective standard of "mental illness," we 
urge the abolition of involuntary incarcera- 
tion which is grounded in that label and in 
_ particular of the practice of emergency commit- 

ment, which authorizes detention on the 
authority of medical judgment alone, without 
judicial safeguards or a hearing of any kind. 


qd. at 402. 


10, raper, Due Process and Confinement for Mental Dis- 


Grder, L4 ALTA. L. REV. 266° (1976) [hereimefter cited as 
DRAPER]. 


11, a. 1972, cs l. 
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the determination of [a person's] rights and obligations;" 


12 so states in section 2(e) and 


the Canadian Bill of Rights 
the judgment of the Supreme Court of Canada in Cures ye ane 
Queen? appears to verify the accuracy of such a supposition 
even though the Alberta Bill of Rights does not enumerate 
the right; a fair hearing means a hearing prior "to removal 
of the right to liberty and not something for which the in- 


14 


dividual mustask aftex. freedom, is, lost;" aT Clos held 


otherwise relegates liberty from a right, to a mere privi- 


Tee The argument is faulty in two respects. First, 


lege. 
the words "due process of law" take their meaning from their 
historical embodiment--as the Curr case indicates--, and the 


right to a prior hearing is not now nor was it at the time 


of the enactment of either Bill of Rights a hard and fast rule 


of natural, or fundamental, justice. Although the deter- 
Mination of rights by subsequent hearing is unacceptable as 
a general rule, "in some cases the courts have held that 
statutory provisions for an administrative appeal or even 
full judicial review on the merits are sufficient to nega- 


tive the existence of any implied duty to hear before the 


<2m. SiC T1970) VAppOMtIit 


1351972] S.c.R. 889, 26 D.L.R. (3d) 603, 7 C.C.C. (24) 
181, 18 C.R.N.S. 281. 


14 RAPER, Supra note 10, at 286. 
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original decision is Haaeumes There is also authority to 


the effect that the provision of a subsequent hearing which 
complies with the dictates of natural justice may cure a 
defect at first instance, a point which we pick up later in 
Our discussion of the right to appeal. Second, the failure 
to provide for a hearing prior to detention does not neces- 
sarily and of itself reduce the right to liberty to a mere 
privilege. Under the Mental Health Act, 1972, the deten- 
tion is not the result of arbitrary medical decision; 
rather, it is consequent upon the independent findings of 
two medical professionals that a person's condition meets 
certain objective legal tests. That is to say, no matter 
how elusive of precise definition those objective criteria 
may be, nevertheless there are legal fetters on the medical 
discretion to detain: the right to liberty may not be in- 
terfered with in the absence of the conditions precedent to 
certification and it revives with their cessation (as we 
shall see when we examine the scope of the inquiry taken 

by the review panel). In final rebuttal of the contention 
that sections 29 and 30 of the Mental Health Act, 1972 are 


" we note 


inoperative because they deny "due process of law,' 
Ehat the majority judgment in Curr’ cautions courts against 
the substitution of a personal judgment for the wisdom of 


the elected representatives of the people acting within 


16nesmrTH, supra. ch. LLI note 4, taeiei70. 
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their constitutional competency in a matter of great social 


L7 
concern. 


The division of medical and judicial responsibilities 
currently adopted by the Legislature of Alberta commends 
itself to the writer as both prudent and fair. We are, af- 
ter all, dealing with one phase of a health care delivery 
system in which many of the persons presented for examina- 
tion ‘andicertrrication ‘wilt bein a/state Of acute “Tllness. 
The odds are high that there will be "a paramount need for 
prompt action" in circumstances "where it is impracticable 
to afford antecedent hearings"--two factors suggesting the 


permissibility of deviation from the general rule of a 


18 


prior hearing. Medical professionals are the most com- 


petent persons society has to offer to determine the pre- 


sence of mental disorder--a condition we accept esdatss—- 


and the likelihood of danger, at least to self, if the 


Weupra Note 313) *at *6lo DG R.7 Der Laskina J. (as he 
then was). Case law other than Curr supports the view that 
the legal processes laid down by Parliament [for the Legisla- 
ture] constitute "due process of law." See, e.g., R. Vv. 
Martine 9.6 1) pen 3D-iCoRw $276 edSnel WieRin e388 ehh! pera. 432 
(Alta. Cc. A..).% Natwonal. Capital Commissions aguaPointe (19,72) , 
29 Viatin Ron ab 3Oln ud AOinGE GC pCi nt hCVil iz, Vos Ryan 619 713 anced 
D.LoukR. Gd). 529. (Ont..C.A.~)-.¢it, which Guns. was+considered:. 


It is also noteworthy that the much applauded McRuer 
Commission did not object to that province's scheme for in- 
voluntary hospitalization coupled with provision for review. 
McRUER COMMISSION REPORT, supra ch. IV note 208, at 1232-35. 
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20 


disorder remains uncared for. Where their judgment is 


exercised carefully and in good faith--and there is no rea- 
son to assume that it will be exercised otherwise--the in- 
cidence of wrongful detention should be ene As one 
group of researchers concluded, after seven years of study 
in four of the United States, 


‘over-judicialization' of commitment procedures 
tends to be clumsy and self-defeating: ‘'[c]lun- 
sy because . . .:the vast majority of commit- 
ment cases do not involve contested issues and 
therefore do not require a procedural mechanism 
designed for contested issues; self-defeating 
because . . . the requirement of elaborate pro- 
cedure in each of an unending flow of cases has 
the practical result not of stemming the tide 
but Of .cuickening the flow. [Tt 2s difficult. to 
see how swift judicial disposition is an im- 
provement on swift administrative or medical 
disposition. 22 


2 0 mANAY draws a distinction between the psychiatric 
term "prognosis," which "makes reference to the future 
course of an illness either in terms of the illness itself 
or the particular patient" and encompasses clinical states 
such aS “suicidal” or "homicidal," and the legal texm 
"prediction" which he says is foreign to the claims of 
pSyciiatry. supra Che Piomote s/n (ec er. seq. ine 
phrase "likelihood of danger" is used here in a prognostic, 
rather than in a predictive, sense. 


21ohe assertions from some quarters that mental disor- 
der is a matter of social deviancy and not of disease, and 
the accusations that in purporting to be able to diagnose 
mental disorder medical professionals have encroached beyond 
the legitimate bounds of their expertise, have not gained 
wide acceptance to date. At the same time, the social un- 
dertones of the decision to compulsorily detail are un- 


deniable. 


22 Gupta, New York's Mental Health Information Service: 
An Experiment in Due Process, 25 RUTGERS L. REV. 405, 409 
T1971) Thereinafter cited as GUPTA], quoting ROCK, JACOBSON 
& JANOPAUL, HOSPITALIZATION AND DISCHARGE OF THE MENTALLY 
ILL, ccy—- & 8 (1968)4—-eG-—124. 
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The medical procedural protections legislatively 
prescribed further reduce the risk of wrongful detention by 
medical professionals: in the case of conveyance and 
examination, the restriction on the time after examination 
within which the certificate must be issued and of its 
effective duration after issue; and in the case of admission 
and renewal, the requirement of two independently issued 
certificates, the limitation of the duration of their 
authority, and the need for periodic medical reexamination 
and certification as a prerequisite to continued deten- 
tionrt? 

In addition, historical experience supports the 
wisdom of the postponement of judicial involvement in the 
process for compulsory detention, and the move away from 
the court system to a review panel. It will be recalled 
that, before 1965, a justice of the peace played a part in 
involuntary hospitalizations of indeterminate length, either 
by issue of his warrant following a hearing on an informa- 
tion and a finding that a person was mentally diseased and 
dangerous to be at large or, in the case of dual medical 
certification, by directing the apprehension and detention 
of the person concerned. Being analogous to criminal pro- 
ceedings, the requirement of the order of a justice of the 


peace created a stigma of wrongdoing on the part of the 


mentally ill person, and the hospitalization took on the 


23cee pp. 85-90 supra. 
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appearance of punishment. Both the criminal overtones and 
the delays built into judicial authorization hindered medi- 
cal bherkpyd 24 Because medical or other evidence was not 
usually introduced on behalf of the allegedly diseased per- 
son, justices tended to accept the opinion of the medical 
practitioner called in a hearing initiated by information, 
or of the certifying physicians where this was the case, 
and the signing of orders was prone to the accusation of 
mere formality. 

Insofar as it emphasizes the importance of the 
liberty and physical integrity of the subject, the analogy 
with criminal proceedings is, of course, well-founded. 
However, to reiterate a recurrent theme of this paper, the 
issue of detention for mental disorder entails the interac- 
tion of the mental health and legal systems, and the best 
resolution of all competing interests does not lie at either 
extreme: just as the therapeutic objectives of hospitali- 
zation can be over-stated, so can strict adherence to the 


safeguards of criminal process be carried to excess because 


24 speaking of the legal proceedings which are prerequi- 
site to the initiation of psychiatric treatment in many of 
the United States, one author claims that "[a] patient who 
suffers a profound alteration of consciousness will receive 
far better treatment if his condition. is due to physical 
rather than mental causes." He rejects the arguments which 
support the distinction on the basis that "treatment for 
physical conditions is less coercive, more advanced and 
effective, and more readily comprehensible to the lay per- 
son" by the use of examples on the physical side. MTANAY, 
supra ch. 11 note 27, at ~s0ec 04. 
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the goals of detention for mental disorder and of 
imprisonment for crime differ in important respects. On 
the one hand, "[t]he need for hospital confinement is... 


predicated on... the disorganization of the mind and the 


incapacity to function independently"2> and the mental 


health system is therefore directed toward restoration of 
the disordered individual to normal social living through 
ecure'<leOnnthervothere handj;ecinraddition tosrehabilitation 
of the offender, the objectives of criminal sentencing in- 
clude deterrence through punishment, and the application of 
safeguards designed to excise all possibility of wrongful 
punishment may "achieve nothing for the mentally ill except 


Pneatreedom to suffer outside an institution" in inferior 


community facilities. 7° 


21a. at 799. 


26 


cho ii note 27, at Sli. See also TAVAY) uo. at S00, where 
he declares that "[fJor a great many chronic psychotics, 
the constant care and supervision provided by psychiatric 
hospitals permits a day-to-day functioning which would not 
otherwise be possible." 


~The testimony of an ex-patient, twice institution- 
alized for severe depression, provides further evidence of 
the benefits of hospitalization: 


The way everyday life at the hospital is 
geared to the needs of the patient is neces- 
sary to their recovery. Imagine, if you can, 
having your thinking processes cut in half, 
your ability to concentrate practically nil, 
your limbs feeling as if you had heavy weights 
tied to them and the effort of simply getting 
up in the morning and brushing your hair a 
task so large as to be overwhelming. 

[Contined on next page. ] 
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In contrast to the requirement of an order of a 
justice of the peace authorizing detention, the review 
panel mechanism permits that prompt medical treatment which 
is needed in most cases. Should review be requested, the 
panel is endowed, by its very composition, with independent 
expertise--medical, legal and social. The investigatory 
powers of the members enable them to ensure that all neces- 
sary relevant evidence is before them. Then, too, postpone- 
ment allows the hospital staff time to observe the patient's 
behaviour and form more considered opinions as to his mental 
condition. Hearings may be held on the hospital premises, 


and court room formalities and evidentiary rules may be re- 


neaxeat-?d 


[Continued from p. 120.] 


It was a real accomplishment to me when 
I could finally read one complete paragraph 
and comprehend it. I've always been an ar- 
dent reader but my illness left me so I 
couldn't concentrate long enough to remember 
what I'd read at the beginning of the para- 
graph by the time I'd reached the end. 


Mrs. Rosemary Hofman, Letter to the Edmonton Journal, 
Monday August &23,'"19 767 %aeesst 


Nor ought one to overlook the fact that the psychia- 
tric problem itself may impair the patient's judgment in 
respect of his need for treatment. See BLAIS, supra ch. II 
note 10. TANAY presents the letter of a grateful ex-patient 
in Support oft this’ point. Supra ch. Il note 27, at 804=05. 


27 the writer recognizes that some of the criticisms of 
analogy with criminal process could be met by substitution 
of an administrative tribunal similar to the review panel 
for the justice of the peace. That is to say, rejection of 
the analogy does not preclude separate consideration of the 
value of a pre-detention hearing as opposed to post-deten- 
tion review. The discussion above has comprehended both 


points. 
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Although the writer does not believe that a remote 
risk of abuse in an individual case should be allowed to 
colour the entire hospitalization process, delaying the pro- 
vision of the care which is warranted in the majority of 
cases, she is equally convinced that medical admission is 
defensible only (a) if it is backed up by prompt judicial 
review where the patient objects that his right to liberty 
has been violated and (b) if the procedures on review com- 
ply with judicial standards of fairness. As one pair of 
authors has stated, "In protecting the rights of persons 
subjected to the process [of commitment to a mental hos- 
pital], the compassionate attitutes of judges and doctors 


cannot supplant legally imposed safeguards."7% 


Surprisingly, the Report of the Percy Commission?” 
which originally recommended the creation of review tri- 
bunals in England contains little discussion of the require- 
ments of natural justice. The Commission's focus of thera- 
peutic ends may account for this. Whatever the explanation, 


the legislative and practical consequence in Alberta where 


the English idea has been transplanted is over-solicitude 


28 ORRIS & LUBY i Supra Chit TR nota 24,..at wos2. 


29cupra Gh, Ii -note’ 210; 
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Drawbacks naturally accompany deferment of judicial 
safeguards to the review stage. The most worrisome of these 
relates to the dulling force which detention and treatment 
may wreak on the patient's will suarana tay to: object... As 
One author warns, "custodial confinement prior to the com- 


mitment hearing may produce an inhibitive or repressive en- 


u32 


vironment. The same author goes on to state: 


Furthermore, patients may be under sedation 
prior to or even during their appearance in 
court. In this connection, it has been ob- 
served that drugs such as thorazine, stel- 
lazine, and mellaril may diminish initiative, 
sap the individual's will to act, and reduce 
his resistance to erroneous’ incarceration. 33 


Another American commentator remarks that "the patient is 

often too heavily medicated to be of any assistance" to 

his legal counsel when they meet before the hearing. ?4 
The disabling potential of electro-shock therapy is 


even greater, for this form of treatment impairs the recent 


memory. In one hearing observed by the writer, the patient 


[Continued from p. 123.] 
the facility, but also permits the board to bring an appli- 


cation for review on behalf of the patient. 


32prunetti, The Right to Counsel, Waiver Thereof, and 
Effective Assistance of Counsel in Civil Commitment Pro- ~ 
Geedings, 29 SW. L. J. 685, 704, (1975) [hereinafter cited 
as BRUNETTI]. 


a. citing Partridge, Constitutional Requirements in 
Involuntary Civil Commitments, 2 MD: L. F. '89,; 92 °(1972). 


We i eneacte, The Role of Counsel in Civil Commitment 


—— | ————— >? | 


Proceedings: Emerging Problems, 62 CALIF. L. REV. 816, 817 
(1974) [hereinafter cited as LITWACK]. 
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Drawbacks naturally accompany deferment of judicial 
safeguards to the review stage. The most worrisome of these 
Béaiiades ced the dulling force which detention and treatment 
may wreak on the patient's will and.ability to object. As 
one author warns, "custodial confinement prior to the com- 


mitment hearing may produce an inhibitive or repressive en- 


vironment. "°2 


The same author goes on to state: 
Furthermore, patients may be under sedation 
prior to or even during their appearance in 
court. In this connection, it has been ob- 
served that drugs such as thorazine, stel- 
lazine, and mellaril may diminish initiative, 
sap the individual's will to act, and reduce 
his resistance to erroneous incarceration. 33 


Another American commentator remarks that "the patient is 


often too heavily medicated to be of any assistance" to 


his legal counsel when they meet before the hearing. °4 


The disabling potential of electro-shock therapy is 
even greater, for this form of treatment impairs the recent 


Memory. In one hearing observed by the writer, the patient 


[Continued 4f romp Fel 23), ] 
the facility, but also permits the board to bring an appli- 


cation for review on behalf of the patient. 


eearunetti, The Right to Counsel, Waiver Thereof, and 
Effective Assistance of Counsel in Civil Commitment Pro- 
ceedings, 29 SW. L. J. 685, 704, (1975) [hereinafter cited 
aS BRUNETTI]. 


saa. , citing Partridge, Constitutional Requirements in 
Involuntary Civil Commitments, 2 MDl°L. “F.189, -92°(1972). 


347 i twack, The Role of Counsel in Civil Commitment 
Proceedings: Emerging Problems, 62 CALIF. L. REV. 816, 817 
(1974) [hereinafter cited as LITWACK]. 
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whom the evidence showed to have been extremely animated 
and hostile upon admission appeared at the hearing hope- 
lessly confused as to the events leading up to and sur- 
rounding the admission, unable to grasp the nature and pur- 
pose of the review proceedings, and obviously incapable 
both of comprehending the case against her and of making 
out her own case. The hearing proceeded in spite of the 
ineffectiveness of the patient's presence and in the ab- 
sence of the appointment of a representative. As was 
inevitable, it resulted in the panel's refusal to cancel 
the admission certificates.?> 
The facts of the electro-shock case suggest another 
consequence of deferring the hearing: according to one 
Alberta panelist, frequently a patient will launch an appli- 
cation for review before the commencement of therapy while 
his illness is still acute, but after medication or other 
treatment reduces the friction which initially abounded he 
will withdraw it. This phenomenon is capable of interpre- 
tation as a tribute to the success of treatment, or as a 
shortcoming of delay in hearing, for example where an other- 


wise normal person's incensed reaction to commitment is 


tranquillized. 


Ser fairness to the three review panels observed, it 
must be noted that members customarily inquired into the 
medication or other treatment which the patient had under- 
gone prior to the hearing. This information would give the 
medical members, at least, some measure by which to guage 
the effect of treatment on the patient's deportment at the 


[Continued on next page. ] 
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Steps must be taken to minimize the debilitating 
effects of confinement and treatment during the period in- 
tervening between detention and review. One proposal em- 
braces immediate and automatic scrutiny by the review panel 
of all detentions. However, it is doubtful whether the 
volume of admissions and renewals at either Alberta hos- 
pital is sufficient to sustain the continually-accessible 
tribunal necessitated by the requirement of "immediate". 
Aud. AuLoOMmati c carries with itp the. risk: of pro. forma idis- 
positions in lieu of real hearings--one basis at attack on 
judicial authorization of detentions in the first place and 
a risk to be avoided. The judicial body should contribute 
more than a "legal imprimatur for decisions made in another 
setting."°° 

In the writer's opinion, the imperfections of the 
review panel mechanism can be adequately alleviated, if not 
altogether cured, by the early introduction of a patient's 
advocate pon ied with provision for expeditious review upon 


the failure of that advocate to negotiate an arrangement 


with the hospital authorities which meets the patient's 


{Conttnued,from.p..125..] 
hearing, and a basis for making suitable allowances in 


judgment. 
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37 


satisfaction. In other words, the problems could be 


handled by the development of a specialized legal service 
which would Foes the patient. Such a service should main- 
tain independence from the mental health system, although 
it might well operate out of offices within the hospital. 
In this regard, the generally acclaimed New York Mental 
Health Information Service, which "was established to in- 
form the patients of their rights to contest commitment and 


to assist the courts in making informed judgments on com- 


38 


mitment and release at judicial review" and which has 


been functioning since September 1, i965 22 is worthy of 


further study as are those schemes for similar facilities 


since set up in other Statess"? 


oe used in this context, the word "early" means 
immediately upon detention, or better yet, before it has 
taken place, for example, at the outset of an emergency or 
upon presentation of the individual for medical examination 
by a member of the staff of the facility. 


38relch, Access to Medical and Psychiatric Records: 
Proposed Legislation, 40 ALBANY L. REV. 580, 585 (1976) 
[hereinafter cited as FELCH]. 


39 oupra, supra note 22, at 416. 


a eeeenahure on the subject includes: GUPTA, id.; 
Note, The New York Mental Health Information Service: A New 
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The remainder of this chapter addresses the standard 
of procedural fairness required by the application of the 
principles of natural justice to the proceedings of review 


panels, 
B. Natural Justice on Review 


With the introduction of review panels, the applica- 
tion of the principles of natural justice to proceedings 
questioning the detention of a mentally disordered person 
became an issue. Prior to isiase- a justice of the peace 
normally authorized the detention before it occurred. Al- 
though his powers were inferior to those of a magistrate 


ae the justice was nevertheless a 


(now a provincial judge), 
functionary of the court system and as such was bound to 

exercise his discretion to issue an order for committal in 
accordance with the dictates of judicial principle and pro- 


cedures o Wad he “issued *his order or direction without first 


hearing and considering any objections sought to be raised 


[Continued from p. 127.] 
The New York Experiment, 53 MENTAL HYGIENE 14 (1969); 


Geller ,..vhe New Mental Hygiene, N.Y.L.J.; June 8, 1966. 


The details of an adequate system for the delivery of 


legal services to the patient merit treatment beyond the 
bounds of this thesis; we do, however, mention the subject 
again in our brief discussion of legal representation in 


Chapter VI. 


ae ACT 1964, supra ch. IV note 142, did not take 
effect until 1 January 1965. 


420he Provincial Court Act, S.A. Ue, co. 66. 
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on the merits, he would have been in neglect of his duty. 
Admittedly, his authority to direct that a person be appre- 
hended and detained in a hospital on the strength of two 
Medical opinions was open to the interpretation that his 
role was administrative: the statutory provision made no 
mention of a hearing, nor did it allow for the certified 
person's presence before the justice--the phrase "apprehen- 
ded and detained" suggests an uninterrupted movement to the 
hospital. On the other hand, the fact that he had a discre- 
tion as to the making of the order indicates the judicial 
quality of his function, and insofar as the wording of the 
legislation left room for the practice of rubberstamping the 
medical certificates it must, in this writer's opinion, be 
regarded as deteceives 

Today, the review panel fills the judicial slot in 
the process for compulsory hospitalization, or such is the 
assumption upon which we have progressed so far in this 
Papemc, Classification ofi function? ast judicial,» an -contra- 
distinction to administrative--a distinction which has taken 


on great significance in administrative law over the course 


430ne one mode of committal which did not first come 
before a justice of the peace was the order of the Minister 
of Health that a person be conveyed to a mental hospital for 
examinations ncLitraiscsubmittedcthat; tnomaking’ this’ 6rder, 
the Minister also performed a judicial function requiring 
conformity with the precepts of natural justice. 
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OL this century-~"*yirtually ensures. the obligation of, a 
tribunal to observe the principles of natural justice, 
subject only to ee and explicit legislative direction 
to the contrary. "> This does not mean that an administra- 


tive characterization inevitably excludes natural justice; 7® 


44 the dichotomy is believed to date back to the retreat, 
in England, of the House of Lords in Local Government Board 
Wanerage.,. | Lolo VAC. di20, £rom their broader. endorsement 
four years earlier of the "duty lying: upon everyone who de- 
cides, anything” to."act in good) faith, and fairly Tisten to 
borne Sideses ile boOardvol bducatcion.v. Race, [E9IT)] A.c. 179, 
12 per. Lord. Loreburn, L.C. The audi alteram partem rule 
begained its vitality in’ England with the decision of the 
House of Lotdseine Ridge vv." Baldwin, [L964] A.C. 405 in which 
Lord Reid, at 75-76, "repudiated the notions that the rules 
of natural justice applied only to the exercise of those 
functions which were analytically judicial." DESMITH, supra 
ch. “Ili mote’ ("ate i55;" see also his’ prior discussion; id. 
at 136-55. The distinction continues to dominate Canadian 
jurisprudence, having been applied as recently as October 7, 
1975 by a five-man majority of the Supreme Court of Canada 
in Mitcheb twmMrher Ouecn (1075) (“sol DeGrRs (3d) 77. 


452. V. Canada Labour Relations Board, Ex parte Martin, 
[1966] 2 O.R. 684 (Ont. C.A.); see also L'Alliance des Pro- 
fesseurs Catholigues de Montreal v. Labour Relations Board of 
Quebec, sil953Je 24S. Coa Da (Lo oS ee Ro POL Oy -C.C.C. 
ress 


prec, @.9., liazarov Vie Secretary jot svate. of Canada 
(1973), 39 Dv UR Mead) 8 (Fed Gs AL) fs wherein. Thiniowe, J. , 
who delivered judgment for the Court, directed the Minister 
to conform to certain minimal standards of procedural fair- 
ness, notwithstanding thatvhis discretion to grant or decline 
to grant a certificate of citizenship was plainly of an ad- 
ministrative nature: See also the dissenting judgment in the 
Mitchel itcasele supra note 44, at 83, wherein Laskin, C.3.C., 
with the concurrence of Spence and Dickson, JJ. does "not 
think it follows that a denial of justice or quasi-judicial 
status to a tribunal relieves it from observance of some at 
least of the: requitrements “of natural justiee. e% - Whether a 
hearing must be given, whether at least an opportunity must 
be given in some other way to meet an adverse decision or 
proposed decision, should not be determined merely by a 
[Continued on next page. ] 
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however, it does render much less predictable the appli- 


cation of those principles embodied in the concept. 7” 


[Continued from p. 130.] 
Classification of the tribunal so as to carry the result by 
the mere fact of classification." 


Both of these judgments are influenced by the trend 
of recent decisions in England, following upon Ridge v. 


Baldwin, supra note 44. ,,See, e6.g., In ve.H. K. (An,Infant), 


Pioo7? 2)0.5. O17; Reg. Vv. Gaming Board for Great Britain, 
BX .pante Benaim and Khoida, .11970) .2°O.Bandl7 (CrA.eorn re 
Pergemon=Press bea., (1971) Ch. 388 (C. Al)? Furnell v. ° ~~ 
Whangare: High Schools Board, 611973), A.G.,660 « (@ 4¢..) . 
Thurlowe, J. builds his reasoning upon Lord Upjohn's -state- 
ment, in the Privy Council decision of Durayappah v. 
Ferran, [190s] 2 A.C...oS/, 349, Of the 


.- . . three matters which must always be borne 

in mind when considering whether the principle 
[audi alteram partem] should be applied or not. 
These. three matters are: first; ;what,is the 
nature of the property, the office held, status 
enjoyed or services to be performed by the com- 
plainant.cofanjyustices *“SecondlyF+in what -cir- 
cumstances or upon what occasions is the person 
claiming to be entitled to exercise the measure 
of control entitled to intervene. Thirdly, when 
a right to intervene is proved, what sanctions 
in fact is the latter entitled to impose upon the 
others) it as ionlyaipon:a consideration of all 
these matters that the question of the applica- 
tion of the principle can properly be determined. 


Laskin, C.J.C., likewise stresses the nature of the issue and 


the severity of the encroachment on individual interests: 


In my opinion, it is the substantive issue 
that a tribunal is called upon to determine, and 
its consequences for the affected person, whether 
in respect of His person, his status or his 
property, -tthat Sught ‘tol’be!’ considered’ as’ rere- 
vant to the application of the rules of natural 


justice. 
Mitchell, supra note 44, at 83-84. 


47 clark describes the result of the application of the 


131 


classification of "administrative" and "judicial" as a "stul- 


tifying shibboleth." Natural Justice: Substance and Shadow, 


PUB. L., Spring 1975, at 27 Theréinafter cited as CLARK]. 
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The importance of classification thus having been 
established, it is incumbent upon us to demonstrate why the 
function of the review panel is judicial. To do so, we 
must rest the panel toward the most court-like end of a 
continuum running between the two extremes of judicial and 
administrative. And, because there is no direct authority 
on the point either in Canada or in England, we must be 
guided by inferences drawn by way of analogy with other 
tribunals whose function has been considered in the courts-- 
analogy which lacks precision and is not, therefore, wholly 
Bee hg? In this, we find ourselves operating within 
that "vast area where the principle [audi alteram partem] 
can only be applied upon most general Soneiderationgee” 
For the convenience of the discussion below, these con- 
siderations have been grouped in accordance with their 


relevance either to the nature ofthe decision or to: the 


process by which it is reached. 
Dee a ture-of -the decision 


Two attributes of a decision which tend to substan- 
tiate that the function of a’ tribunal“is Hudirceval-are* 
First, it affects existing rights as opposed to privileges; 


and second, in making it, the tribunal must adhere to an 


Bur ayappah V.- Fernando, Supra note 46, at 349, per 
Lord Upjohn. 
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objective legal standard. Both attributes characterize 
49 


the decision of the review panel. 
As to the first attribute, the fact that personal 
liberty has been prized for hundreds of years and continues 
to assume a place of supremacy in our society's hierarchy 
of legal rights has been amply demonstrated in Chapter III. 
The mere contemplation of its loss to an individual who 
has committed no culpable transgression against society is 
stupefying. In passing the Mental Health Act, 1972 the 
Legislature has done nothing to abridge the fundamental 
importance of the right to liberty, much less ascribe to it 
the character of a mere privilege, and it ought therefore to 
be safeguarded by procedural measures conceived with extreme 
care. 
The point that a decision which affects rights is 
ordinarily judicial in nature was made well by Rand J. in 


L'Alliance des Professeurs Catholiques de Montreal v. Labour 


Relations Board of Quebec.>? In a liberal rendering 


42 ohat the review panel has the power to render a 
conclusive decision on the issue of detention, and does 
not simply investigate or inquire for the purpose of recom- 
mending a disposition to a superior authority, is beyond 
doubt--the Mental Health Act, 1972 ensures that the decision 
will have binding force by obliging the board of the facility 
to, give effect sto Bt. HET 272 Mistpra che) note Ws, ss. 
41{6), SeGij% 


20cupra note.45, tbl. The, 0oGidginal text reads as 
follows: 


When of a judicial character, they [the functions 

of a so-called administrative board] affect the 

extinguishment or modification of private rights 

or interests. The rights here, some recognized 
[Continued on next page. ] 
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of his language to fit the context of review panel pro- 
ceedings, he may be understood to have said 


When of a judicial character, the functions 
of a so-called administrative board affect 
the extinguishment or modification of private 
rights or interests. The right of liberty 
depends for its full exercise upon findings 
of the review panel; but it is not created by 
the panel nor is it enjoyed at the mere will 
of the panel (as a privilege might be); and 
the patient can be deprived of its benefits 
only by means of a procedure inherent in 
judicial process. 


This statement must be read in light of the judgment some 
five years later in Calgary Power Ltd. .v. Copithorne. >+ 

In that case, the Supreme Court of Canada upheld the expro- 
priation of a right-of-way on Copithorne's land pursuant to 
ministerial order granted without notice to Copithorne and 
without giving him an opportunity to be heard. The relevant 
statutes were silent as to any requirement of notice and 
inquiry in relation to the determination of the issue whether 
Copithorne's lands were "necessary" for the construction of 
the transmission line proposed by Calgary Power Ltd., although 
there were "specific provisions as to notice and as to arbi- 


tration proceedings in relation to the determination of the 


[Gontinued fLrom:p. 133...) 
and other [sic] conferred by the statute, depend 
for their full exercise upon findings by the 
Board; but they are not created by the Board nor 
are they enjoyed at the mere will of the Board; 
and the Association can be deprived of their 
benefits only by means of a procedure inherent 
an Judicial process. 


5151959] S.C.R. 24. 
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compensation to be paid in respect of the lands or interest 


Sin Although a property "right" was 


in land expropriated." 
clearly affected, the Court characterized the function of 

the Minister as administrative on the basis that his decision 
was a policy decision to be made in accordance with the 
statutory requirements and taking into account the public 
interest. The taking of lands owned by any one individual 

was incidental to the broader public purpose which the 
Minister was charged with determining. 

In contrast, the decision to detain for mental disorder 
revolves directly around the alleged condition of a given 
individual, and the effect of the decision upon his right to 
liberty is not a mere incident of some other determination 
founded on broader policy grounds. The very factor which 
led the Supreme Court of Canada to adopt an administrative as 
opposed to a judicial Siete reation in the Copithorne case 
is lacking in the context of detention for mental disorder 
where, but for the patient there would be no issue at all. 

In other words, Copithorne does not hamper our designation 
of the decision-making power of the review panel as judicial. 

We turn now to the second attribute which tends to 
identify a decision as judicial, that is; the fettering of 
the discretion of the decision-maker. This attribute is so 
closely related to the first that the case law does not always 


treat the two as distinct. Indeed, on one analysis the 
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discretion factor takes effect as no more than an adjunct of 
the rights-privileges distinction: a shackled discretion 
provides evidence that the decision affects a right whereas 
an unfettered discretion indicates that the decision pertains 
to a privilege. However, another analysis views "rights" 

and "privileges" as inherently different abstractions, each 
of which enjoys an existence independent of external endow- 
ments and restrictions. When the latter approach is adopted, 
the degree to which the scope of a decision-making power is 
constrained by the application of objective standards consti- 
tutes a second attribute from which to adjudge whether a 
function is judicial or administrative, for a judicial discre- 
tion knows bounds whereas an administrative discretion may 
not. 

The writer contends that the criteria which govern the 
issue of the medical certificates authorizing detention for 
mental disorder also inhibit the discretion of the review 
panel to cancel or refuse to cancel them, and that hence the 
eeciaion is judicial in nature. It is clear from section 41 
of the Mental Health Act, 1972 that the panel may not cancel 
the certificates of a dangerous patient. And, although it is 
less clear from the wording of the Act itself, the writer 
will argue>> that the panel must cancel them where the 


patient is not dangerous or where the other criteria for 


Sue pp. 168-72. infra. 


Ef 


to toaytbs aa aadd oxo on 26 soothe as 
notsetoath beliosde & pererverryr= | 
asoradw tpiz & atooiis pai 
antas2eq aoiejoob ant : A i aezsotbat nok 2. 
“asapia" avoiv sieyleas sensors. Tovewoll «6 
 oge ,srolsosutads saoaee his eLanesedit lt ne 
-wobee fsenmedxe ho snabaegeba t encageine, 2. ae 
.betqobs at dosonggs totyet eda aed mepiapraeh 
at 19woq patdsn-noletoeb 8 to, egove (emg Aide a 
-~ptenoD abasbaste ovisostde to aolssotiqae, ot. 6 
6 aaditady apbs tbs o¢ doidw mor esudindze baope8, 58 
-sinetb Ieioifiwt # 202 ovijerdalaimbs 0. Lnbotbit vee ;nots 
yan morsaroatd svitexieininbe 16 erat Betis a 
si3 azewoe., dabriw Bis07 49, ‘odd joala _abaodiign faa. 
tot enkiousilal prisized sus aedsoi2ts399 Coan taay gag As 
. weive: arid 20° moizexvetb ands tidtdat Dale xobioetb 38 
eit aohed teftt Bas nodt font 2° CNR g -. 
Ih nokqose Mok yRede eh 4%, psusec at tststbst at a akc 4 
Lessa Jon yam Heaeg oft ‘deta STRL 998 datsat, pes 2 
ak 43 synods Ls ined pa Quoweane % 20: jeorebh? tase? 2 as 
+Stiaw odd ihee2i 294 ett io patbrow ‘od , pie. : 
| oi gibi made: teamed aaom Loneg ofa aes prea ti 
_ 108 sleind0 ante: 00h Sa sense da ea 


137 


certification fadlen: 


Nor does the recent, very hard decision of the Supreme 
Court of Canada in Mitchell v. The Queen?” disturb our inter- 
pretation of the nature of the decision of the review panel 
and consequent conclusion that the panel performs a judicial 
function because, as will be evident shortly, that case is 
distinguishable on basic grounds. But first a recital of 
the facts which, to borrow the words of the dissenting 
Chief Justice, "tend to shock from their mere nerrationo 
Mitchell was arrested by reason, without explanation, of 
suspension of his parole just one week before his three- 
year term of imprisonment was due to expire. Ultimately, 
and apparently without further reason or explanation, his 
parole was revoked. The Parole Act provided that as a conse- 
quence of his recommittal, he should re-serve that portion 
of his term of imprisonment during which he had been paroled. 
Mitchell had spent only 457 days of his total term of 1,157 


days in actual custody! Relying on their reading of the 


Parole Act, the majority of the court found "the very 


pany England, the Mental Health Act 1959, 7 & 8 Eliz. 
II, c. 72, leaves no doubt: the Mental Health Review 
Tribunal must direct that the patient be discharged "if 
they are satisfied (a) that he is not then suffering from 
[mental disorder]; or (b) that it is not necessary in the 
interests of the patient's health or safety or for the 
protection of other persons that the patient should continue 
to be liable to be detained." Id. s. 123(1). 


>> supra note 44. 


S Panic: ati BOsuper maskiny,, Cow Cr 


smergua ott Fo coletseb ‘pisd yey ye 
 -xetak seo! dxutekb Vaan i 7 
Ionsa wakvErs eds %©o nolbeioeb- ‘ont 20° 
istotbets emrrohaed tenmaq ons tsds eetaatsinoe: . 
st) eago, tedd vetoxotie Gnebive ad Ike ae) Loeunoed a 
to [atioox se teri aug Aanesrorey? ae os 
prideseatb sdt+ 20 abtow off — oe dua 
%fo noitarish Stem tisdt mow soorla 03! Brau™ — 
20 noLssasigre swondiw inoasey Yd ‘beseotis' 2 
-oo1t3 eid stoted Aeosw ato seat etoxet: aid Yo me 
\Ylodaminit  .sxique odsanb ew Jaomnoetixgnt 2o: mae: 
aid acivsnsl qo 1. woeset” torttx0? suodstw 4 
-ognoD 8 26 $endz belitvesq: doa afoist ont pecs: Maa 
NIESAOY avin avign~er Bigoda oi ineiseieeaesaeeti a note 
.bolorsg need Bed ‘oti fotdw pattoh Scns. sncaoncanr: 
T@Lyi 20 mies Eedod eid Bo eyed Tb, vias jneqs ‘kd | 
odd lo paibeon tledd nO palyiaa’-: ybosee ‘Saude: ana 
yxev of?" bree Ss. ofd 0 itsotaa aed lis at 


\ 

eeer $98 Attest ledaeM odd _bankans 2 
idiset IsameM edt :tduob on is 
aq: ert3 ree seer 3 sf 


* penisteb od 03 ‘eudell ee 
: oan pamepeaes | - oe 7 


in -btomton saga a a 
4 ieee st, 25 = _. 


ies. ; 


| ie ioe 
~F nin ay ie 


essence of parole" to be "that-it is a privilege accorded to 


certain prisoners in the discretion of the Parole Board and 


not a right to which all prison inmates are eneieied And 


they invoked their own decision of the previous year in 
Howarth v. National Parole Boara>® in support of the propo- 
sition that the decision of the Parole Board is administrative 
in nature, saying: 


wane goiCabarole, Board 1s. a statutory .body 
clothed with an unfettered discretion in the 
administration of the Parole Act and [in 
exercising that discretion] it is not bound 
to act on a judicial or quasi-judicial basis. 
The very nature of the task entrusted to this 
Board, involving as it does the assessment of 
the character and qualities of prisoners and 
the decision of the very difficult question 
as to whether or not a particular prisoner is 
likely to benefit from reintroduction into 
society on a supervised basis, all make it 
necessary that such a Board be clothed with 
as wide a discretion as possible and that its 
Gecision should not be open to question on 
appeal or otherwise be subject to the same 
procedures as those which accompany the review 
of decision of a judicial or quasi-judicial 
tribunal. >° 


Unlike the mental patient detained on medical certi- 
ficates, Mitchell was a convicted prisoner his parole 
notwithstanding. He had already lost his right to liberty, 
for the term of his sentence, upon his conviction by criminal 


process replete with its procedural and evidentiary protections. 


7 ta. at 93) perrRittchie ,.v¢ 


58 (1974), 50 D.L-R. (3d) 349, 18 C.C.c. (2a) 385, 
3. NWR.. 391. 


Pe Mitchell, supra note 44, at 93, per Ritchie, J. 
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His offence against society had been proven beyond chal- 
lenge: his sentence was his due; parole was simply a 
reprieve, as the Parole Act made clear. That is to say, 

on the reasoning of the majority of the Supreme Court of 
Canada, the Parole Board exercised a wholly unfettered 
discretion over the serving of terms of imprisonment: it 

was obliged neither to grant parole nor to show cause why, 
having been granted, parole ought to be withdrawn. In con- 
trast, there has been no:conclusive finding of the facts which 
are prerequisite to the continued detention of an incarcerated 
patient, those being the concurrent existence of mental 
disorder, dangerousness and unsuitability for any other form 
of hospitalization. Judicial process is still wanting when 
the patient applies for review; indeed, the raison d'etre of 
the review panel is to supply that very process--to ascertain 
whether given conditions prevail and to render the determi- 
nation dictated by the application of objective standards to 
the conditions as found. The patient is not seeking the 
privilege of being released before he has served his legally- 
imposed sentence; he is challenging the validity of the 
detention itself. 

Im sum, “(a)=Meechel li had” l6st* his-right’ to liberty 
whereas the patient appearing before the review panel is 
still entitled to be heard in respect of it; and (b) the 
Parole Board enjoyed a total discretion to do as it pleased 


whereas the discretion of the review panel is limited by 


statute. 
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2. Process for reaching decision 


The degree of likeness between proceedings before a 
tribunal and court process provides another measure of classi- 
fication along the judicial-administrative continuum. 
Although statutory silence as to procedure does not preclude 
characterization of the function of a tribunal as judicial, 

a close similarity between procedures statutorily imposed 
on a tribunal and those adhered to in a court of law is 
strongly indicative of a legislative intention to assign a 
puaicval function. 

The Mental Health Act, 1972 fixes the review panel 
with the obligation to follow many court-like procedures in 
the course of fulfilling its duty to hear and consider appli- 
cations for the cancellation of admission or renewal certifi- 
cates. °° For example, a number of the Erapoings.of court 
process are common to the review panel: the Act entitles the 
patient to notice of the hearing; presence during the 
presentation of evidence; -- representation; °° and cross- 


examination. °* And the members of the review panel have 


AGT ieb9 7.2), ‘Suprareh 93) note 1, s. 19 (1) (a). 
EG, S. 29 (L)i< 


Id. s. AO(2) . 


Tide 30.40 02): 


ob | } yo 
5 wroted apaibssoox4 peeved ees: | Ro 9 
-taesio to sxgessm edsoa asbivorg. ee 
ued seo vi swetenninbe-Lek Buf | 
ee se. 5 
ethyl ton asob oF. 28 
uioerg oubadong sopeey 
eo a6 Lsawdiss » to y sok vont ont 40 | 
2 ea dU A” ne ee 
poaogmt “ ixetusesa eiuhsoos EES : aren 
ai wel to duwoo s mt of borate: Y | 
& apkees oF nokansdal onbintateel oto 
eh Mahe 2. ENP 
at a ate i: 
fonsg welver sft anit sre eh pee 
a; Vee 2 ahi 
rus aesubapend, aani-mme> ® i 
“ Pru 
~ilags xabtenos oad See 23 ‘ 
eve foneg sebves. os 6 0 ssednan ‘ous 2 bak, 
iia ' si m7 : 
* tenytgnes 2 1B aon I A> gage ste i 
. ig AO te at : 
 eyee fe” 
if ) 9 ewan ; 
rs ae ; " tes ‘ 
- (don 8 ws lake 
Cd aS 
i ~ ‘ — : a ’ 
ie A — iP by - iia 


many Of the powers of a court. As commissioners of 
inquiry) °> they may summon witnesses, take evidence on 
oath, and require the production of documents and things, °° 
and for these purposes they are endowed with the same power 
of enforcement "as is vested in a court of record in civil 


v6? 


cases. Furthermore, they have "the same privileges and 


immunities as a judge of the Supreme Court of Alberta. "©® 
Procedural divergences hamper the analogy somewhat; 
however, they do not alter the judicial character of the 
panel's overall function as assessed on this basis. One 
such difference is suggested by the fact that the patient 
has no clear-cut right to make representations or adduce 
evidence at the hearing although the panel may "invite" his 


oe (We will argue that this 


testimony or that of anyone else. 
right may and ought to be inferred from the context of the 

Rrertypee Another provision permits the panel to exclude the 
patient from the hearing if it anticipates that his presence 


may jeopardize his neaiene 
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66nne Public Inquiries Act; R.StA. 1970, ce 296, Ss Sy 
quoted supra ch. IV note 237. 


69543 s;4,-also quoted’ Supra-ch.-IvV note” 237. 
cote 
69 


ACE 1.972, supvarch sat note sly) S552) . 


10 e.6 pp. 192-96 infra. 


ACT 19725 sunora ch. ©: note ys. 20(2)7 
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As useful as noting the resemblances between the 
trappings of procedure and the powers of the decider may be, 


comparison on these heads fails to illuminate three funda- 
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mental traits of court process which derive from its adversary 


base-- (1) the existence Ora Lis inter partes (2)" heard by 

a neutral judge (3) who assumes a predominantly passive role 
during the proceedings. Further description is commonplace: 
the “adversary process," as it is often called, presupposes 
the existence of two or more opposing parties and of an 
independent, impartial judge to whom the parties may turn 
for resolution of their dispute; each party is expected to 
adduce the evidence upon which he intends to rely and to 
make the strongest arguments available to him as to why the 
judge should accept his view of the matter; the procedure is 
premised on the assumption that between or among them, the 
parties will put all the relevant evidence before the court; 
and, as a general rule, the judge is not permitted to go 
beyond the evidence presented by the parties, and he does not 
enter the arena. 

At a blush, review panel proceedings are suggestive of 
ever ears] process. First, there seems to be a Jis inter 
partes. The patient, as applicant, has a very definite 
interest in the outcome of the proceedings; and the respon- 
sible physician, as the agent of the mental health system, 
is adverse in interest--but for the medical assessment of 


the patient's mental condition, there would be no 
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application for review of his detention. rein suggests 
an analytical distinction between two-cornered and three- 
cornered proceedings which helps illustrate the adversarial 
resemblance. It runs this way: 
Courts are "three-cornered" contests in which 
the judge is in the neutral corner. Many tri- 
bunals, notably of the licensing or discipli- 
nary types, are “two-cornered" only; the 
contest is between the tribunal and the party. 
- - - In licensing matters [for example], there 
is a suppliant and a disposer; the issue is 
between them and they are "opposed" in as real, 
if different, a way as the contestants ina 
lawsuit. 
According to Reid, speaking in the context of bias, it 
is because of this unstated difference that courts con- 
sistently refuse to impose the court standard in a two- 


cornered sitvation, whereas "a three-cornered tribunal 
should be subject to the court seender a Resorting to 
this analysis, the certification stage of compulsory deten- 
tion for mental disorder is two-cornered: the protesting 
patient is the counterpart of the suppliant in a licensing 
case; and the two medical examiners, precommitted by their 
profession to furtherance of the paternalistic aims of the 


mental health system, together are akin to the disposer. 


The imposition of an unbiased decision-maker renders the 


72, REID, ADMINISTRATIVE LAW AND PRACTICE 244-46 
(1971) [hereinafter cited as REID]. 


een at 244. Reid labels the "appeal" function as 
three-cornered. Id. at 246 & n. 109. 


T47a. at 245. 
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review procedure three-cornered and the responsible physi- 
cian, successor to the disposer as the proponent of mental 
health objectives, sits in @ corner opposite the patient. 
Insofar as the physician advocates the interest of society, 
his role before the review panel is, perhaps. most comparable 
to that of the prosecutor in a criminal proceeding. /> 

Second, the restriction of eligibility for membership 
on the een > is designed to ensure its independence and to 
fend off accusations of bias based on interest in the pro- 
ceedings. 

Upon closer examination, the analogy thus far breaks 
down, aS is evident from the following discussion of the 
same two points. 

PIEst, the finding .Of,a Jis inter spartes depends on 
the depiction of the patient and the physician as opposing 
parties in a contest between societal and individual 
interests. But truth be told, the doctor is neither party 
nor prosecutor; he attends the hearing and expresses his 
medical opinion at the behest of the review panel, not pursu- 
ant to any requirement of statute or regulation. Nor is he | 
strictly "adverse" in interest, for his primary concern is 


the "good of the patient" although, in assessing that "good," 


ern one case observed by the writer, the responsible 
physician assumed this very role. Instead of simply 
stating his medical opinion, he bombarded the patient 
with a raft of questions by which he sought to gain 
confessions and admissions against interest. 


16ncr 1972 ,\"supra ch’. “i ‘note de 's 2241. 
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he will be prone to prefer the patient's health over his 
liberty and to this extent he is undeniably partisan. 

Second, although the review panel is independent, 
theres ‘room for doubt ‘as"to its” impartiality. Indeed, its 
very composition--one lawyer, one psychiatrist, one physi- 
cian or therapist, and one person representative of the 
general public——/ "is planned so that each member will bring 
to bear on the issue not only the expertise but also the 
biases of the discipline or interest he represents. The 
collective effect is, nevertheless, that of the application 
of a balanced impartiality to the interests in need of 
adjustment: the medical members are expected to contribute 
independent opinions as to the patient's mental condition; 
the lay member, to reflect the concerns of society both for 
the patient's well-being and for the safety of others; and 
the solicitor-chairman, to apply his knowledge of the rules 
of fair process and decision. foreover, the expectation 
that a member will hold predispositions of a general 
character should not prevent him from greeting the facts of 
the case at hand with an open mind, as he has a duty to 


dou? 


and we will say more about this later. 
Neither of these deviations from adversary process is 


cuiticals to a judicial characterization, of the function of 


Weidioe 39°29 (Zhe 


THe, e.g., Re Gooliah and Minister of Citizenship 
dn imnigration *(1967)*, 63°D.L-R. 2d) "224° Man.* C.A.). 
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the review panel. A labour relations board, a workmen's 
compensation board, and a special inquiry officer with the 
Department of Citizenship and Immigration all have been held 
to exercise a judicial function notwithstanding the absence 
ofa truc.lisyinter partes. /? Labour ‘xelations boards also 
exemplify the fact that a tribunal whose members are selected 
as representative of certain interests may perform a judicial 
function. 

It is only when we address the third fundamental trait 
of adversarial process, the passivity of the decision-maker 
toward the gathering and presentation of evidence, that the 
inadequacy of the term "adversary" to describe the process 
of the review panel becomes clearly apparent. Under the pro- 
visions of the Mental Health Act, 1972 the panel need not 
make a determination solely on the basis of the evidence 
adduced by the "parties" before it. To the contrary, it has 
a duty of investigation; ~ it is admonished actively to seek 
out evidence. The writer suggests that this duty to investi- 
gate is susceptible of interpretation as a duty to go beyond 


the evidence and representations of the applicant and the 


ee yohn East Iron Works, Ltd. v. Labour Relations Board 
ef Saskatchewan, [1949] 3 D.L.R. 51, [1949] Ll W.W.R. 842 
(Sask. C.A.); Reg. v. Workmen's Compensation Board, Ex 
Parte Kuzyvk (1969). 69 Doo R.. (2d) 291 (Ont. C.A2); Re 
Gooliah, supra note 78. 


80, 07 1972, suprach. TL note 1, s. S392), which reads 
in part: “As soon [after receiving an application] as it 
is able~to do so, the review panel shall carry out what- 
ever anvestigqation . . =. it considers necessary -- 
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responsible physician in order to find all the material 
facts, and then to decide rightly on the basis of art che 
information before it. Playing the game of adjectival 
selection on the strength of this analysis, the word 
"inquisitorial" far more aptly describes the process contem- 
plated than does the word “adversarial". Certainly, those 
persons originally responsible for the notion of mental 
health review tribunals (the members of the Percy Commis- 


sion) ®+ did not envisage an "adversial" process. They spoke 


of "a right to apply for an independent favestigation™ - and 


proposed a wide use for investigative powers: 


The members of the review tribunals would 
be expected to make their own investigations, 
as well as receiving the opinions of the 
hospital and local authority staff and any 
opinions which are put to them by or on behalf 
of the patient or his relatives or friends. 
The medical members should have an opportunity 
of examining the patient personally in private, 
either together or singly. The tribunal should 
also be able to make its own enquiries about 
the care which would be available if the 
patient were discharged and the prospects of 
suitable employment for him; for this purpose 
they should be able to visit the patient's 
home if they wish, as well as receiving reports 
from social workers and evidence from the 
patient, his relatives or friends, prospective 
employers or others interested in the case. 


Indeed, whereas a decision reached through adversary process 


is based on the evidence gathered by the disputing parties 
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SloeRCY COMMISSION REPORT, supra Ch. II note 10, at 148-53. 
S2ra. at 149. 
83 


Pa, at. 151. 
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and presented by them to an essentially passive judge, in an 
inquisitorial proceeding the decider is obligated to take 
such investigative steps in advance of the hearing and 
actively to make such inquiries at the hearing as will ensure 
that the decision is founded on all the relevant evidence. 
Looked at in this light, it becomes obvious that the members 
of the review panel are cloaked with the powers of a commis- 
sioner of inquiry for purposes of investigation, and that the 
conferment of these powers bespeaks a resemblance to inquisi- 
torial rather than adversarial process. 

Slotting review panel proceedings into the ingquisi- 
torial mold helps to explain the two initial points of 
departure from adversary process. First, whereas an 
adversarial proceeding is three-cornered and revolves around 
a lis inter partes, an inquisitorial proceeding may be either 
two-cornered or three-cornered and it may or may not compre- 
hendsa this; interpartes.roAnamportant wantiicularito note 
here is that making the responsible physician a party, in 
the adversarial sense, before the review panel would add 
an unnecessary and undesirable element of contentiousness 
to the hearing--an element which, should the review panel 
uphold the detention, could cause irreparable harm to the 
physician's continuing relationship with the patient. A 
straight-forward statement of medical opinion together with 
the facts underlying it ought to be quite sufficient for the 
purpose of determining the issue of detention on the basis 


of the patient's true mental state as educed from inquiry. 
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Second, whereas the judge in an adversarial proceeding must 
be independent and impartial, the decision-maker in an 
inquisitorial proceeding may begin from a position of bias 
as long as he keeps an open mind eerie the facts of the 
instant case. 

The realization that the review panel process is 
inguisitorial rather than adversarial is not fatal to the 
determination that its function is judicial, as we learn 
fromotne decision of ‘the’ Oncario Court “of Appeal “in Reg. v. 
Workmen's Compensation Board, Ex parte Kuzyk. ©4 In that 
case, Kuzyk availed himself of a final hearing before the 
Board to dispute the % permanent disability rating fixed 
by an internal appeal tribunal in respect of his compen- 
sable injury. The Act itself did not prescribe any review 
or appeal procedure, although it did empower the Board "to 
make or order any inquiry that it [deemed] nécegsary) "> and 
to act upon the report produced as the result of an inguiry,"°° 
and permitted it to reconsider a matter previously dealt with. 
The Act further enjoined the Board "to found its decision 
‘upon the real merits of the case,'" without binding it to 


wie sf 


follow "'strict legal precedent. For the purpose of 


84 cupra note 79. 


Sothis wordinguLs not unlike that Ofss..39(2). or che 
Mental Health Act, 1972. See supra note 80. 


86 uzyk, supra note 79, at 295, per Laskin, J.A. (as 
he then was), who delivered the judgment of the Court. 
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fulfilling these provisions, the Board had set up its own 
"hierarchical system of Bavuaecotiony i! e which culminated 

in the hearing before the Board itself. At that hearing, 

the Board was willing to receive evidence adduced by the 
claimant but also reserved to itself the right to rely on 
material already on file and to make or order further investi- 
gations. The judgment recognizes that the Board "was itself 
involved in the dispute upon which it was adjudicating" and 
Was not therefore “in the position.of resolving a strict,lis 


ae however, the availability of the internal 


Enter partes ; 
review or appeal procedure "having been held out and invoked, 
the Board was obliged to conduct the hearing in conformity 
with the dictates of fairness or natural justice."?° 
The Kuzyk case stands as authority for the application 
of natural justice principles to the proceedings of a tribunal 
endowed with the powers Bot Of incuiry jand of. conclusive 
decision where a hearing is provided. -~ The review panel 


enjoys the concurrence of the same two powers. Moreover, 


two features which distinguish it from the Workmen's 


88ra. at 292. 


8°ra. at 295. 


id. 


9lerequently, inquisitorial powers are conferred in 
a two-cornered situation in which the tribunal has capacity 
to recommend a result but not to render a final decision. 
This combination of powers tends to bring different consi- 
derations into play. See, e.g., Guay v. LaFleur, [1965] 
SE aa Le? 
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Compensation Board in Kuzyk enhance the arguments favouring 
judicial characterization of its function: (1) the review 
panel is compelled to hold a hearing and does not do so on 
a merely voluntary basis; and (2) it displays more traits 
characteristic of a three-cornered than of a two-cornered 
tribunal. On the other hand, whereas the Kuzyk Board had a 
statutory obligation to decide justly on the merits, a 
similar duty can be only inferentially ascribed to the 
review panel--but this is not a point of consequence to the 
Guty-co act jyudicrarry: 

A decision of the Manitoba Court of Appeal lends 
additional support to the proposition that a judicial function 
may be attributed to an inquiring body which possesses the 
power-of-decision”’ following™a hearing.” In the Ccase*of*Re 
Gooliah and Minister of Citizenship and Tainverecion, an 
immigration officer within the Department had been appointed 
a Special Inquiry Officer for the purpose of determining 
whether Gooliah had ceased "to be in the particular class in 
which he was admitted as a non-immigrant." The Immigration 
Act, which provided for such an appointment, also directed 
that an inquiry "shall be separate and apart from the public 
but in the presence of the person concerned wherever prac- 
ticable," and that at the conclusion of the hearing the 


Officer "shall render his decision as soon as possible" again 


Fe cupra note 78. 
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"in the presence of the person concerned wherever practi- 
cable." In the event of an adverse finding, the statute 
instructed the Officer to make an order for deportation. The 
majority of the Court characterized the role of the Special 
Inquiry Officer as quasi-judicial without hesitation, there- 
by rendering certain ingredients of natural justice essential 
tO a fare hearing. ?* 
Furthermore, there is precedent on the criminal: side 
of the mental health field sustaining the duty of a board of 
review--the counterpart of the civil review panele a ato 
conduct itself judicially even though it is a recommending 
and not a deciding body. Such was the conclusion reached by 
the Federal Court in the New Brunswick case of Re Lingley 
e ee 
and Hicknan- > which addressed the issue of the availability 
of declaratory relief: 
Here we have an investigative board, which 
does not decide, but which reports to someone 
else who decides. In the course of the Board's 
review and report, it is required to interpret 
the word "recovered." If the Board reports on 
the basis of what may be a wrong interpretation 
of the statute, and if such report acted upon 
deprives an individual of his rights or liberties, 
he should, it seems to me, be given the elementary 
right of obtaining a decision on the law which 
was the basis of the report before his rights or 


liberties are irredeemably infringed or destroyed 
by administrative action. 


asish at. 228, per Freedman, J<A.; at) 268-39, per 


Guy, J.A. 
94 cee supra note 4. 


JJ ino7ay, SAS"per. Ree (3d) 593. 
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The purpose of creating a review board in 
these circumstances is to assist the Lieutenant- 
Governor in coming to a proper decision. The 
statute requires that at least two members of 
the Board must be duly qualified psychiatrists 
and at least one member of the Board must be a 
duly qualified solicitor. In my view, one is 
entitled to assume that the Lieutenant-Governor 
acting prudently and judiciously would give much 
weight to the considered opinion of a Board like 
this--heavily weighted as it is with personnel 
equipped with expertise so relevant to the issues 
in cases of this kind. If my assumptions are 
correct, then the deliberations and conclusions 
of such a board become important indeed to the 
individual concerned whose liberty may be at 
stake. Surely, in these circumstances, it is 
vital that the principles of natural justice 
be observed by a board such as this. 


If the principles of natural justice are not 
followed by such a board, if such a board, acting 
on improper principles, makes an improper report 
to the Lieutenant-Governor, can such an injustice 
ever be corrected at a later date? I think not, 
as the critical point in the total proceedings 
might well be at the Board of Review stage. 


Put another way, the report and recommendations 
of the Board of Review to the Lieutenant-Governor 
sets in motion a chain of events leading to a 
determination of rights affecting the liberty of 
the, wndividual dn,ovestion. 


Obviously, the case for procedural fair play is bolstered 


where, 


actually determines the consequences to the patient flowing 


as is so of the review panel, the hearing tribunal 


from its assessment of his mental condition. 


The foregoing discussion attests to the validity of 


our initial classification of the function of the review 


panel as judicial. 
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by the application of objective tests which limit the 
panel's decision-making discretion, but also the procedural 
trappings are predominantly court-like. Moreover, we have 
shown that resort to inquisitory as opposed to adversary 
process sits compatibly with a judicial characterization of 
function. 

The presumption in favour of natural justice follows. 
However, as deSmith tells us, "[t]Jhe rules of natural justice 
are not rigid norms of unchanging content, and their ambit 
may vary according to the context."?/ We therefore move on 
to examine their ambit on an application before the mental 
health review panel. 

But first, ~tet™“us™stress™ that, “tar“rrom-inhibrting 
the operation of procedural fair play to the detriment of 
the patient, the inquisitorial nature-of the review panel 
process adds dimension to the protections already inherent 
in natural justice. Absent this measure, the forces of the 
mental health system would weigh against the patient in 
overwhelming disproportion, for the patient is the captive 
of the system. Mental health personnel wield the power of 
circumstance; they hold the key to the outside world, 
including the independent legal advice and medical opinion 
there available. Given these restraints on his activities, 
fixing the patient with the burden of making out his own 


case, or of rebutting that made out against him, would be 


97 DESMITH, supra,ch. III note 4, at 141, 
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tantamount to denying him justice. Just as in bygone 

times, when the paternal and protective jurisdiction in 
Lunacy (which could not determine rights as between the 
lunatic and others) was assisted by inquisitorial powers 
unknown to Chancery (which determined rights between hostile 
parties) as such, 2° so today the problems related to mental 


disorder demand a unique blend of protections and powers 


for their proper resolution. 
J- Entitlement to be “heard 


Both limbs of the concept of natural justice, the 
right to be heard and the aksence of bias in the decider, 
are essential to fairness in the performance of a judicial 
function. Below we examine the dictates of the first limb 
for mental health review panels, postponing for the moment 


our consideration of issues related ‘to bias. 
a... NOtLce Of srignt 


To reiterate the first rule, any person whose imme- 
diate interests may be adversely affected by a decision or 
its outcome should be afforded an opportunity to state his 
position. Or, as it was said in one case in language 
strikingly similar to Cap. 29 of Magna Carta: 

No proposition can be more clearly established 


than that a man cannot incur the loss of liberty 
or property .. . by a judicial proceeding until 


98 nHEOBALD, supyva ch. IV note 6, jac 99-60. 
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he has had a fair opportunity of answering the 
case against him, unless indeed the Legislature 
has expressly or impliedly given an authority to 
act without that necessary preliminary. 


As we noted in Chapter tee the Mental Health Act, 1972 
contains provisions designed to ensure that the formal 
patient knows of his right to apply to the review panel for 
cancellation of the certificates authorizing his detention, 
and to assist him in the exercise of that right. Such 
Measures include directing the board of the facility to give 


the patient and his nearest relative a written statement of 


(i) the authority for his detention and the 
period thereof, 


(ii) the function of the review panels, 


(iii) the name and address of the chairman of 
the appropriate review panel, and 


(iv) his right to apply to the review panel 
for cancellation of ‘the ‘admission 101 
certificates or renewal certificates; 


accommodate the patient in his own Languace; 2 and "do such 


other things" as are "expedient to facilitate the submission" 


1o3 


of applications. The information communicated pursuant 


to the Act is supplemented by posters on conspicuous display 


Pomonaker Vv. Evans (1550), 16°0.8 962, lyi, per 
Parke, B. 


ater DP, Sy Supres 


101. op 1972). supna, ch., Ir notes, ly,, ss, 363(49))(a)}. 


OPT a, 95, 3643)). 
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in every ward which announce the availability of legal aid 


to help qualifying patients bring application for review. 
b. ~Conduct of hearing 


Although an oral hearing, in lieu of written sub- 


missions, is not a mandatory requirement of natural jus- 


isan toe the numerous references in the Mental Health Act, 


1972 to a "hearing" suggest that an oral hearing is contem- 


pieteduece For example, hearing and considering applications 


from formal patients is the express justification for esta- 


blishing a review panei 2° and the powers of a commissioner 


of inguiry are conferred in furtherance of the duty to hear 


appidestaons; 2°, the panel, which is instructed to carry out 


whatever hearing it considers necessary and may invite testi- 
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mony and the production of evidence at the hearing, has 


104e06, erga Reglov.9Quebec  LaboureRebationsh Board, 
BX Parte Komo Construction Inc., [l968}. S.CoR. 172,175, 
CV96G 7) Dele. (3d). -b25,. 127, per aceon, J. (trans. ): 


we « Ties importane to nore that ithe vauds 
alteram partem] rule does not imply that there 
must always be a hearing. The rule does require 
that each party be given the opportunity to put 
forward its arguments. 


10>, ccording to DESMITH, "when the words 'hearing' or 
‘opportunity to be heard' are used in legislation, they 
nearly always denote a hearing at which oral submissions 
and evidence may be tendered." Supra note 16, at 177. 


106,07 1972, supra ch. I note 1,'s. 19(1) (a). 
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28 days to hear and consider the Spe ieervonet 22 the chairman 


is obliged to give notice of the date, time, place and purpose 
of the fedreng 9 and has power to adjourn a hearing for up 
to or aaysyttt and, finally, there are prohibitions on the 
publication of any report of a héaring.**? Moreover, unless 
they are read in the context of an oral hearing, the right of 
the patient and his representative to be "personally present" 


113 


while the panel receives evidence and the right of cross- 


114 lack substance. 


examination 

In practice, the review panels do hold oral hearings. 
The Oliver panel (Alberta Hospital, Edmonton) habitually 
Sits twice a month, and the Ponoka panel (Alberta Hospital, 
Ponoka) once a month. The hearings are held in private, as 
the Act ape eee on the hospital premises, a choice 


dictated by considerations of convenience. The physical 


setting of the hearings at each facility is pleasant-- 


although the room allocated to the Oliver panel is somewhat 
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incommodious for lack of space--and the tone is informal. 

The patient (his exclusion for health reasons appears to be 
rare) and his representative, if he has one, attend as they 
have the statutory right to Gemane 

Having established the fact of oral hearings, we 
begin our examination of their conduct by noting features 
which attest to the informal tone adopted, the opportunity 
for informality being one reason frequently tendered to 
support the substitution of an administrative tribunal for 
a court of law. Next, we consider those elements which 
conduce to the participants' understanding of the purpose 
and form of the proceedings in which they are engaged and of 
their respective roles in it. Finally, we identify and 
comment upon certain inquisitorial techniques employed by 
the panel. Where appropriate, the discussion incorporates 
comparisons with the proceedings of the criminal Board of 
Review!!! which body has evolved an orderly and judicious 
process of inquiry. 

The relaxation of normal court practices is signalled 
by the location of review panel hearings on the hospital 
premises for the convenience of the patient. The conference- 
style arrangement of the rooms chosen at Oliver and Ponoka 


for the hearings further contributes to the air of 
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informality. Coffee is provided and it may be sipped 


during the course of the hearing. 

In a further departure from court room formality, as 
soon as the patient (and his representative, if he has one) 
enter the chairman makes some verbal] Overtures in an endeavour 
to inspire ease. Usually this prelude involves the intro- 
duction of panel members and others present for the hearing, 

a practice also adopted by the Board of Review. Two of 
the three chairmen within the writer's experience asked each 


patient if he had any objection to the attendance of an 


119 


observer. None had. In one case, the patient requested 


the comfort of a particular nurse's presence during the 


hearing, and the necessary permission was Grantedyn-° 


eee enes and other witnesses scheduled to appear before 
the panel are obliged to wait on hard-back chairs lined up 
along the wall of the corridor outside the conference room 
in easy view of passers-by, a practice which detracts 
somewhat from the effectiveness of efforts otherwise taken 
to relieve their awkwardness. Sometimes the wait spans hours. 
An exception was accorded to physicians at Ponoka--they 
were instructed to remain near at hand, on "standby", but 
did not have to await their turns lined up in the corridor. 


auth a thirteenth case, after having initiated a private 
conversation with him in the corridor, the chairman bid 
the writer to leave in apparent dference to the wishes of 
the patient's ex-husband. 


120 .ompare this with a case concerning the cancellation 
of a certificate of incapacity in which the applicant, who 
was no longer hospitalized, had brought a friend with 
her: when that friend made motions as if to accompany the 
applicant into the hearing, she was quickly excluded because 
she did not claim entrance as the applicant's "representa- 
tive," 
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As is also appropriate to the informal vein, the 


evidence is seldom sworn and other strict rules of evi- 


dence are not adhered woke 

Informality notwithstanding, it is important that the 
participants in the hearing understand its purpose, the 
order of procedure and their own roles in it. Indeed, fair- 
ness demands that the patient, especially an unrepresented 
one, comprehend the process which he has activated. If it 
bewilders and distresses him, the much lauded "informality" 
will have defeated its own objective. 

Even so mundane a matter as the physical arrangement 
of furniture and the designation of seating locations within 
the hearing room may either elucidate or obscure the rela- 
tionships of those present one to another--whether they be 
on the same side of the case, or opposed in interest, or 
deciders. The Ponoka panel and the Board of Review, evi- 
dently conscious of this fact, utilize purposeful physical 
set-ups which supplement the chairman's introductions-- 
these have a tendency to be hasty--by illuminating the rela- 


tive roles of those phiersgen tel ona However, at Oliver patients and 


121ohe writer witnessed no instances of sworn evidence. 


122m. fact that they are used infrequently does not of 
itself obviate the need for the powers of the panel members 
to subpoena an unwilling witness and to require an unco- 
operative or hostile witness to give evidence on oath. 


es Ponoka, the three panel members sit along one side 
of a square-cornered horseshoe formed by adjoining tables, 
with the patient and doctor at each extreme of the opposite 
side. The chairman assumes the position at the base of the 


[Continued on next page. ] 
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other newcomers met noticeable difficulty in associating 
names and faces with roles. There, all actors sit around 
one table designed to accommodate a limit of 

Just as the physical set-up is capable of illumi- 
nating the roles of those present, so too can the sequence 
of unfolding of the evidence help to reveal the issues and 
the positions of the participants in respect of them. With 
this in mind, the chairmen usually follow the performance of 
introductions with a statement of the purpose of the hearing 
and an outline of the general plan of procedure. The chair- 
man of the Board of Review likewise enlightens each new 


counsel, explaining that the Board, which is inquisitorial, 


acts in a quasi-judicial fashion heeding the tenets of 


Continued .from, p36]. | 

horseshoe, near the patient. For purposes of observation, 
the writer sat well out of the way at a table which, had 
it been adjacent, would have closed in the open end of the 
horseshoe. 


At the time of the writer's attendance at hearings 
by the Board of Review, a civil service strike was in 


progress. Undaunted, the Board adopted a meaningful physical 


arrangement in the temporary quarters borrowed for the 
hearings: the Board itself took up a prominent position 
behind a table placed at the head of the room; the patient 
and his counsel (in all hearings observed, the patient 

had legal representation) occupied a separate table which 
ran lengthwise along the room to the right of the Board; 
the responsible physician was assigned to a table at the 


end.of the room opposite the Board; a reporter sat at a table 


on the remaining side of the room; and relatives, whose 
attendance seemed to be encouraged, and other observers 
occupied chairs located in the corner between, and some 
distance back from, the patient and the physician. The 
centre of the room was open. 


124nhe addition of an observer undoubtedly complicated 
the exercise. 
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natural justice. This is an important step. Unfortunately, 
in some instances the writer felt that the review panels did 
not convey the order of procedure to the patient with 
adequate precision. 

As to the procedure itself, the writer was favourably 
impressed by the practice of the Board of Review. That 
Board commences by raising the issue of the patient's 
presence. If the responsible physician recommends that the 
patient be absented from the hearing by reason of the antici- 
pated adverse effect on his health should he remain, the 
patient's counsel is granted the choice of abiding by the 


125 Once this issue has been 


recommendation or ignoring it. 
dealt with, the Board proceeds to hear from the responsible 
physician, the patient, the patient's witnesses, and rela- 
tives or other interested persons in that order--a sequence 
which highlights the essential controversy between the 
physician and the patient while leaving scope for further 
inquiry. At the conclusion of the evidence, the patient's 
lawyer has an opportunity to sum up and make representa- 
tions. All of the participants are then thanked before 
they exit, leaving the Board to deliberate and formulate its 
recommendations for report to the Lieutenant-Governor. 
Proceedings before the review panels are much less 
regular. Of the three chairmen observed, two began by 
calling upon the responsible physician for a statement of 


swans patient was excluded while the writer watched. 
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his medical opinion. *"° Beyond this, they were flexible as 


to the sequence of presentation of the evidence, permitting 
interruption and digression--an indulgence entered upon 

under guise of informality. The disruption caused by this 
uneven pursuit of the plan of procedure conveyed to the 
patient by the chairman at the outset did not conduce to 
clarity of process, nor to a thorough canvassing of the 
evidence. The third chairman heard from the patient first, 
in the absence of the physician. He then heard from the 
physician in the absence of the patient or of any represen- 
tative appointed to act on his behalf, and the panel pro- 
ceeded from there to decision without giving the patient any 
further chance to comment or reply. The flagrant disregard 
of the Act thereby exhibited is disturbing in the extreme for, 
as the reader will recall, the patient and his representative 
"have the right to be personally present during the presen- 
tation of any evidence to the review panel" subject only to 
the exclusion of the patient for health reasons in which 
event "the review panel shall appoint a person to act on his 


behalf if he does not already have a Pepreeeneacrye 7 


126 ithe physician might open by recommending that the 
patient be excluded during the medical evidence, in which 
event the panel addressed this issue at once. One legal 
counsel, who had agreed to the exclusion of his client 
during the physician's testimony, later retaliated by 
seeking the physician's exclusion during the patient's 
testimony, successfully invoking the maxim "turn about is 
fair play." 


127 09 1972, supra ch. I note 1; s~ 40(2). 
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But this was not the only panel to display lax 
practices. In general, the degree of clarity otherwise 
achieved by the physical setting, opening explanations, and 
order of procedure is severely marred by the casual accep- 
tance of the physician's presence in the room alone with 
the panel both prior to a hearing and during the delibera- 
tions which succeed it, and by the frequent, unchecked 
tendering of medical evidence in these circumstances. We 
wrestle with the implications of this practice in the context 
of seb 

Our final remarks about conduct pertain to the 
inquisitorial quality of the proceedings. In order better 
to get at the truth during the course of the hearing, the panel 
customarily spends some time beforehand acquainting itself 
with the patient's history. This briefing may take place on 
a case by case basis during the interval immediately preceding 
each hearing, or the panel may reserve an hour or two at 
the commencement of a sitting to go over the histories of 
all the applicants of the day. The chairman holds the 
documentation which he peruses outloud for the benefit of 
the other members. His file includes the patient's medical 
record, the detaining certificates which outline the facts 
upon which the medical opinion is based distinguishing those 


observed by the issuing physician or therapist from those 
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communicated to him by Schersmee and the application of the 


patient, or a person on his behalf, for their cancellation.+?° 


It may also include a recent statement of the responsible 
physician. 

Moreover, the panel takes an active part in the hearing, 
eliciting much evidence by questioning the witnesses. It 
is prone to be most active where the patient is unrepresented, 
as he usually is, for the patient himself is seldom prepared 
with forthright statements of fact and argument in support of 
the cancellation of the admission or renewal certificates. 
Instead, his testimony consists primarily of his response to 
questioning by panel members, and in particular by the 
medical members who sometimes resort to psychiatric examining 
techniques to assist them in arriving at their own indepen- 


dent medical assessments. Nor is the patient ordinarily able 


: . ; : AIRS IAS 
to conduct an effective cross-examination of other witnesses. 


oo ean Reg. 119/73 pmSSenSe4 QeeEOrms 2eeGee One author 
has expressed dissatisfaction with the manner in which these 
forms are often completed. See supra ch. IV note 214, 


MeO es. “Reg! 119/73) sl, Form 5. 


131in this respect, the patient is not unlike the tenants, 
Mr. and Mrs. Smith or Mr. and Mrs. Brown, whom Lord Goddard, 
C.J. described in Rex v. Brighton and Area Rent Tribunal, 
EX parte Marine Parade Estates (1836)4"Ld24 = (2950) 2.K.8. 
410, 420, and by reason of whose lack of sophistication a 
tribunal was created to serve in the place of a court of 
law: 


Mr. and Mrs. Smith or Mr. and Mrs. Brown, when 

they want their rent reduced, cannot be expected 

to have the services of expert witnesses at their 

Gisposal: Af they go before a tribunal, all that 

they can say is that they think they are paying 
[Continued on next page. ] 
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Once again, the inquisitorial tactics adopted by the 
Board of Review are exemplary. In hearings before that 
Board the chairman and other members, in turn, open the 
evidence by directing inquiries to the responsible physician-- 
the first witness heard from. Cross-examination by the 
patient's counsel ensues. The same sequence of inquiry is 
next repeated with the patient as object, after which the 
counsel is allowed to introduce witnesses for the patient. 
The chairman then invites comments from any relatives in 
attendance, and he, the Board and the patient's counsel 
IMay question them. By consistently employing this approach, 
the Board is able to control the introduction of evidence 
and ensure that important information is not overlooked. 

It is evident that the review panels do not use their 
inquisitorial powers to full advantage. Nor do those steps 
taken carry the investigation as far as they might. By 
comparison, for example, in England the medical member of 
the Mental Health Review Tribunal usually visits the patient 


on a day before the hearing for the purpose of forming an 


Meer Gwe S from p. 166.] 
too much-~probably they will say that Mrs. 
Sykes round the corner is paying rather 
less than they are. That is the sort of 
thing which it was intended that these 
tribunals should have before them. The land- 
lord may very likely appear with expert 
witnesses whom Mrs. Smith and Mrs. Brown 
would be guite incapable of cross-examining; 
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independent opinion of his mental condition. +3? And the 


documentation before the Tribunal includes a "home circum- 
stances report" as well as a "hospital report" of similar 


content to the statement of the responsible physician which 


is sometimes before the review parean 43° Of course, the 


extent of legitimate investigation is circumscribed by the 


scope of the inquiry--our next topic. 


G. Scope of inguiry 


The review panel bears the task of inquiring into the 


present mental condition of the patient for the purpose of 


determining the need for his continued devenevon: 32" Its 


13200p, supra ch. IV note 231, at 88. The Mental Health 
Review Tribunal Rules, 1960, 78.1. 2960 No. 8139.7. li, 
instruct him to "examine the patient or take such other 
steps as he. . . consider[s] necessary to form an opinion 
of the patient's mental condition," and go on to provide 
that "for this purpose the patient may be seen in private 
and his medical records examined." 


T33 the contents of the statement of the responsible 
authority, as these two reports together are called, are 
prescribed by the Mental Health Tribunal Rules, 1960. Id. 
yr. 6. The “hospital report" contains basic information about 
the patient and the detention as well as the authority's 
reasons for refusing to discharge him. According to WOOD, 
it often consis#s, of Ma, sSixangesmixture of hzstonical, detail 
and more; necent, incident." Supra ch. IV note 231, at 88. 
The "home circumstances report," which is "prepared by 
the local mental welfare officer for the area in which the 
relative to whom the patient is most likely to return is 
living," must be instructive as to the facilities which 
would be available for the patient's aftercare. WOOD, id. 


a patient, who. wishes to contest the initial legality 
of the detention must bring proceedings by way of habeas 
corpus in’?the* ordinary courts.” See Draper; in 3 BARKER 


PROJECT, supra-Gh.°a rl netens at 73% 


168 


ae - ae 
eds brA 1023 kbnoo fssnem & id 3 to aotatae sn btt 
d a 
"a 0 I ~~ ae mor ¥. 5 ase fon f 6 dia? oO ds exoted motsesna 
*? F 2 _— » im 
4 p. 
to “sxroget isatigeci” & 2 Lae Te "s20qo% 290a so 
~ a a Oe 
vit obeydq sidkenogess sdz to tnesetese ads os 3n93 re 
Heigl -_ a 
+ & ae 
,setvoo 0 .Lenasg wolvex ond etoled somtzemoa : 
etd - a 
ei jodiupenmogis az spitaovat sisaitipel 20 a0 % 
P. a 
.2igod xxon ww9--yalupat edt to sqoe 
, % j ’ ; fa ‘ P 
yatupat 2e ao 2qooe Bi . 
| = 
ni to wead on steed fsasq wolvet edt 
3 iwa odt tok Japiseg ed Yo aoitkb OD Issaem seas 


' fipsinegeb 2 gun kIACo aid 102 been. ‘ects enkduerey 


- a 


fefaat off .88 3s £8 aiton Vi do sigue ‘oon 
fh .& gOELL a8 oaet -12 oael ,ssipn a (sapdit? wot 
+onde Hove |eiged 1 Oo Jnelisg atts enimaes” oF mid tour 
(qo an sok Of yxseesosn {feajusbianoos - od as°2 
bivotd of MO OR eel * MOLT LRGOD igdnem -2' ' $neited ode Ye 
od Yaor Jaskseq. Sify szoquug aidd sae 


«bor iiitexa ) abro2e7 fsotbon aid & 


.. ttt 


benoaaee of2 to of ome ds 32 atit te. \onetnon ale 
beilss ors tediepes atseqes ows oped? 26 vai isodiue 


sieving ai ape 
4 


.eelwh isnddixt dates Istaot, edz yd or 
ons woLsnmrstal stasd SNLSIAAS . "sxedex Lstiqeod” oft 
2 ysizendas offs ap flow Be ‘anisneseb. od bas saotseg @@ 
Go0W | pazbtov0A ak spindesib of paisuiex sot anon: 
ish [golstosetd Io sus xim -spast3te sY tae ateieaoo Fri ke jet a 
88 3s fe. exot VE «sto segue " sdeblonh amatet ote ree 
va Pay thane er. Hotaw * 2uOdsT Seas senopeny ade = 
543 Astdw ak sos apt 402 tteoltio, aisilew isjtacm 
a: geutes 64 Yloxkl Jaom 81 tactsaq 6A -torlw’ 02 2 ov 
sodogdw aetvkiees? afd ad 2s ‘evisomatent 
vbt ,dOO#” -stsotesae siagetseq odd ‘x02 “ E 
Lt i‘? : Hind : 
sie ot rpieiak ofa 
a 


aca ff ha, 


discretion to dispose of the application as it pleases is 
restricted by the objective legal standards specified in 
the Act. Clearly, the panel must ascertain whether the 
applicant is "in a condition presenting a danger to himself 
or others." If he is, the panel has no choice but to refuse 
cancellation of the detaining certificates. If he is not, 
a superficial reading of the Act indicates that all fetters 
are removed and the panel may cancel, refuse to cancel, or 
cancel with conditions, according to the dictates of its own 
wisdom. +35 
The implications of such a reading are troubling for, 
as we have noted above, it ignores the other two criteria 
essential to certification. The writer, on the other hand, 
believes that the failure of any one of the three conditions 
precedent to the initial detention--mental disorder, 
dangerousness to self or others, and unsuitability for volun- 
tary care--should bring about the mandatory release of a 


patient who does not wish to continue on a voluntary basis. 


135,cr 1972,aSupranchytd, notes 1lfwsrer4d (obre See pends 
supra. The precise wording of the subsection is: 


Where the application is for the cancel- 
lation of admission certificates or renewal 
certificates, the review panel may 


(a) cancel the admission certificates or 
renewal certificates, as the case may 
be, with or without conditions, where 
it considers that the applicant is not 
in a condition presenting a danger to 
himself or others, or 


(b) refuse to cancel the admission certifi- 
cates or renewal certificates. 
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On this interpretation, the panel's discretion would be 
further reduced by a finding that the patient is no longer 
suffering from mental disorder or that he has become suitable 
for detention other than as a formal patient. And it should 
be incumbent upon the panel to inguire into the presence of 
these criteria. 

The ascription of the correct meaning to subsection 
(2) of section 41 turns on the interpretation of the word 
"may" in the opening lines. And the writer is encouraged in 


her view by the law as stated in the now classic House of 


Lords decision in Julius v. Lord Bishop of Ovford. °° That 


case established that although on its face the word "may" 
is plainly permissive and enabling, it might nevertheless 
take on compulsory force if on a reading of the word in its 
statutory context it can be shown that the discretionary 
power apparently granted is in fact coupled with a duty to 


do something. The factors which may point to the existence 


© (1880), 5 A.C. 214. This case has been followed at 
least four times and applied on at least half a dozen 
occasions by Canadian courts. The Supreme Court of Canada 
applied it in Labour Relations Board of Saskatchewan v. 
The Queen in rel. F. W. Woolworth Company Limited, which 
judgment emphasized the point made by Lord Blackburn at 
243 that "Enabling words are always compulsory where they 
are. words to effectuate a legal right.” [L95o) s.c-.R. 2, 
87, per Locke, J. The same Court distinguished another 
case from Julius on the basis that no legal right was 
involved. Heller v. The Registrar, Vancouver Land Regis- 
Eeatvon District, Llsosh) SaC.R. 229% 


The interpretation established at common law by 
Julius v. Lord Bishop of Oxford has since been codified 
in the Interpretation Act, which directs that "[t]he expres- 
sion 'shall' shall be read as imperative and the expression 
'may' as permissive and empowering.” ‘R.S <A. 1970, c. 189, 
as 6 (3). 
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of such a duty are variously described by the Lords. A good 
statement of them appears in the judgment of Lord pene nce 
at the end of his analysis of a number of earlier authori- 
ties: 


In other words, the conclusion arrived at by 
the Courts in these cases was this--that 
regard being had to the subject-matter--to 

the position and character of the person 
empowered--to the general objects of the 
sStatute--and, above all, to the position and 
rights of the person, or class of persons, 

for whose benefit the power was conferred, the 
exercise of any discretion by the person 
empowered could not have been intended. 137 


By addressing Lord Penzance's factors for considera- 
tion, it can be demonstrated that, as a consequence of the 
provisions of the Mental Health Act, 1972, a duty devolves 


upon the review panel to cancel admission or renewal certi- 


ficates whenever it finds one of the conditions for detention 


Lacking. , TO beqin with, the liberty ofvthne subject) is: iat 


stake. Secondly, the empowered "person," the review panel, 
is a publicly-appointed body with power to perform a 
judicial act following a hearing convened "for the due 


ni28 Thirdly, the 


course and administration of justice. 
general objects of the statute are to hospitalize those 
mentally disordered persons who, by their refusal willingly 


to submit themselves to medical care, pose a risk of danger 


either to themselves or to others in society, that is, 


TST ZWlius, id. at 232. 


13854, at 235, per Lord Selborne. 
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compulsorily to detain only those persons who fit within 
the admission and renewal criteria and no others. Finally, 


the power is "in aid of [a] private right "13° 


that being 
the patient's right to judicial review of his detention, and 
as Lord Blackburn said: 

¢y 1 et sLhe .object.cfi giving the.powexr.is 

to enable the donee to effectuate a right, 

then it is the duty of the donee of the 

powers to exercise the power when those who 

have the right call upon him so to do. And 

this is equally the case where the power is 

given py the word "may," if the object be 

clear.140 
To sum up, when they are applied to the review panel, all 
four factors indicate that the power of cancellation is 
coupled with a duty to cancel upon the failure of any one 
of the conditions for detention. 

If this interpretation is accepted, what discretion 
is left to the review panel? Probably none under the 
existing wording because, at least on a literal reading 
of the subsection, cancellation of the certificates of a 
"dangerous" patient seems to be precluded. But the review 
panel is peculiarly suited to predicting and making deter- 
minations within the realm of "dangerousness" for, as one 
psychiatrist has stated: 

The term "dangerous to himself or others" 


is a legal test and not a clinical entity. 
It does not reflect psychiatric thinking, but 


Feats at. 243. 
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represents a legal construct devised for 

legal purposes. The legal fact finder, 

not the psychiatrist, takes psychiatric 

data and determines whether they fulfill 

the requirements of the law.141 
Although this statement is not entirely accurate in Alberta 
where the Legislature expressly has assigned the initial 
responsibility for administering the test to medical profes- 
sionals, it does indicate the area most amenable to judicial 
consideration. The writer therefore suggests that it is 
here that the review panel, being a judicial body, can most 
usefully contribute to the adjustment of competing individual 
and social interests and that, once it has verified the 
existence of the three conditions precedent, the panel 
should be armed with discretion to cancel, refuse to cancel, 
or cancel with conditions on the basis of its assessment of 
the magnitude of the risk of dangerousness and severity of 
the predicted act or acts. 

But let us return to the provisions as they now exist. 
If it is indeed the duty of the panel to ascertain the 
presence of all three criteria for detention then, in the 
interests of gathering all the information relevant to a 
right decision, it has a corresponding duty as a matter of 
procedure to inquire into each one. Ordinarily, however, the 
review panels do not isolate and address the issues with 


specificity. Instead, the inquiries border in a general 


way on the patient's mental state and anticipated behaviour. 


14. oaNnay, supra.ch. 11 note 27, at 765. 
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The physician and the patient are usually the only witnesses 
and, when inquiries are directed to the point, the panel 
relies on them for information as to the "home" circumstances 
which the patient would face were he to be discharged. All 
in all, one is struck by the impressionistic quality of the 
decisions which are based on largely unenunciated, and 
perhaps unidentified, standards which have something to do 
with "the good of the patient" defined more in terms of his 
health than in terms of concern for the protection of his 
right to liberty. 

What scope would a model inquiry embrace? Writing of 
the situation in the United States, Alan Stone suggests 
several "factors relevant to the stated goals of confine- 
ment" which should be, but are not investigated "[e]ven when 


mh If we apply these 


judicial consideration is invoked." 
factors to Alberta, the inquiry into the mental disorder 
itself and the patient's suitability for none other than 
"formal" care should cover "the amenability of the patient 
to treatment, the length of time which may be therapeutic, 
and the ability of the available institution to treat 


nga Secondly, the assessment of the patient's dan- 


him. 
gerousness to self should take into account “the nature of 


the harm which must be anticipated, its likelihood, [and] 


LO PRTAN STONE, supra ch. I note 5, at 48. 
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the ability of the individual to comprehend or reject or 
assume such danger," weighing these factors against "the con- 
Siderable harms that may befall the individual because of 
involuntary confinement" including "stigmatization, collapse 
of self-esteem, separation from family and community, [and] 
loss of job and impairment of future employment prospects."7*4 
Finally, the investigation of the patient's dangerousness to 
others should question "the magnitude, likelihood, prevent- 
ability, and likely victims of the alleged dangerous con- 


as Disclosure of case for detention 


One of the tenets of natural justice is that a person 
who is entitled to a hearing should have advance notice of 
the allegations against him in order that he may prepare his 
Own case in answer. In exceptional circumstances, the divul- 
gence of material at the hearing will be satisfactory although 
it may necessitate an adjournment if the person affected 


"cannot fairly be expected to make his reply without time 


for bon edider at bueewer, 


133 rep, While admitting that "[p]sychiatric hospitali- 
zation and diagnosis can have serious consequences upon 
the future of the individual subjected to such interven- 
tion,".TANAY protests that "this does not in itself consti- 
tute an abuse; the prejudices of society against the men- 
tally ill are not the creation of the psychiatric profes- 
sioni48. Supra.ch. Ii note 27, at 808. 


145 ,.AN STONE,,. Supra, ch. 1 note 5, cat 49. 


146, SMITH, supra ch. Til note 4, -4aG217/9- 
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The Mental Health Act, 1972 provides that, along with 
notice of the right to apply for review jt4! upon certifi- 
cation "the formal patient and his nearest relative shall be 
informed of the reason for his admission or the issuance of 
renewal certificates in simple Vanguage">*° and "be given a 
written statement of the authority for his detention and the 
period thereof. "+ *" In the event of language difficulty, the 
explanation and written statement are to be "in the language 


750 One 


spoken by the formal patient or his nearest relative. 
may speculate as to their content, for the Act offers no 
further guidance and the regulations do not-specify any form. 
For example, "simple language" may be evasive language. A 
physician who disapproves of a patient's attendance during 
the presentation of medical evidence at a hearing on review 
is unlikely to level with him in private. Indeed, the expla- 
nation may be little more than an announcement that the 
patient is suffering from mental disorder, is dangerous, and 
must be detained for treatment. 

At a minimum, the explanation and statement do 
provide some information upon which the patient and his 
nearest relative may base a decision to apply for review. 
Whether that information is sufficiently explicit to permit 
LAT see p. 156 supra. 
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the patient to prepare his case in response is another 
question altogether. Moreover, if the patient does not 
apply immediately but later does so on the strength of his 
improved condition, the reasons proferred for his detention 
upon certification will be inadequate to explain his con- 
tinued detention because they do not take into account the 
intervening changes. 

The decision in Re Basu and Bettschenl>l is of 
some assistance here. In that case, a hospital board had 
turned down the annual application of a physician for 
renewal of her appointment to its medical staff. The 
medical staff bylaws, which had been enacted by the board 
pursuant to statute, gave a person so affected "the oppor- 
tunity to appear on his own behalf before the hospital 
board" prior to final action. A hearing was accordingly 
arranged, but at the hearing, 

{t]he board, although requested to do so, 

refused to state the reasons, if any, for 

the decision not to reappoint the applicant. 

It also indicated that in any event the 

applicant would not be allowed to adduce 

evidence, either sworn or unsworn. The 

position of the board was that it need only 

allow the applicant to state why she_ should 

be reappointed to the medical start.+ 
The Saskatchewan Court of Appeal found that the board was 


entrusted with a judicial function. Its refusal to state 


reasons therefore constituted a denial of natural justice. 


151 (3975), 59 D.L.R. (3d) 392 (Sask. C.A.). 


a a: at 397, per Hall, J.A., who gave judgment for 
the majority. 
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In the words of the judgment, 


Uniess the applicant is given reasons it would 
be useless for her to appear before the board 
on her own behalf. The by-laws make it clear 
there “is‘to'be’a “hearing: " “This means that 

at the very least the board will hear what the 
applicant has to say about its reasons for not 
reappointing her. In denying this essential 
information to the applicant, the board has not 
demonstrated the objectivity and fair play 
essential. 


The two-cornered situation of a domestic tribunal is 


somewhat different from the three-cornered facsimile provided 


by proceedings before a review panel. Prior to the hearing 
of the patient's application, the reasons for detention 
are in the possession of the responsible physician and 


not of the panel itself. Nevertheless, Basu supports the 


proposition that the patient-is entitled to know the reasons, 


if any, for his continued detention so that he may speak 
to them at the hearing. 

In the normal course of events, the medical evidence 
against the patient will be the subject of testimony at 
the hearing itself. The particularity of the evidence 
demanded varies from case to case and panel to panel, 
influenced by the presence of legal counsel among other 
factors. Occasionally, for one reason or another, the 
vespors ible physician may send another physician to fill in 
for him at the hearing. In the two instances observed by 


the writer where this occurred, the substitute doctor was 


poorly instructed and had not informed himself beyond a 


15374. at 400. 
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cursory examination of the medical record. He added little, 
if anything, to the hearing. 

Of course, the patient must be present for the 
medical evidence if he is to have a fair chance of meeting 
it. The on-the-spot appointment by the panel of a person to 
represent an excluded patient will serve no purpose if that 
person is unfamiliar with the case, unaware of the patient's 
version of material facts, or out of sympathy with the 
patient's viewpoint. The single example of such an appoint- 
ment within the writer's experience involved the review of 
an application for cancellation of a certificate of incapa- 
city. In this hearing, the review panel has the task of 
determining whether the applicant, who may be either a formal 
patient or a former formal patient, is capable of managing 
his own estate. The evidence on the issue is primarily 
medical. However, a lawyer from the office of the Public 
Trustee, who is responsible for the administration of 
property under certificate, attends and gives evidence con- 
cerning the nature and size of the estate, its mode of 
Management, any unfulfilled requests by the applicant to 
the Public Trustee and the reasons for their rejection. No 
one was more startled than the lawyer himself when the 
chairman named him to act during the applicant's exclusion. 
He sat through the medical evidence in self-conscious silence. 
Not once did he confer with the applicant or endeavour to 
speak on his behalf. The appointment smacked of pretense. 

Delaying the disclosure of adverse medical evidence 


until the hearing itself has another drawback: the patient 
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does not have an opportunity to prepare a rebuttal. He 
May seek an adjournment, but adjournment carries with it 
the built-in consequence of postponement of his discharge, 
should he succeed, for up to 21 days at the instance of the 
chairman alone or longer with the consent of the Minister.+>* 
And to the patient, time is often of the essence. 

There would appear to be no authority for the obli- 
gatory disclosure of medical evidence in advance of a 
hearing by an administrative tribunal. The issue of 
disclosure by the tribunal itself came up at the hearing in 
the Kuzyk case.1>° the decision has some bearing on our 
discussion, although the immediate point was not resolved. 
As the reader will remember, Kuzyk and the Ontario Workmen's 
Compensation Board were in dispute as to the percentage 
permanent disability rating which should form the basis of 
his claim to compensation. The Board had staunchly refused 
to accede to Kyzyk's requests for full disclosure of the 
fourteen medical reports on his condition within its posses- 
sion. It had cooperated to the extent of providing him with 
a short summary of each report, and it had offered "to set 
up an impartial and uncommitted medical panel from which a 


medical referee would be chosen to pass on the medical 


issue." >° Moreover, at the hearing it had revealed that 
154 
RCT 1972, isupral ch. td note: lL, Ss. aa0.to). 
1 


supra note 79. 


15614, at 294. 
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the complete medical history had been made available to 
the attending physician and that the doctor's decision to 
make disclosure to Kuzyk would be a matter falling outside 
the, Board's jurisdiction. The latter revelation relieved 
the court from coming to grips with the issue whether 
natural justice imposed any obligation on the Board to 
give Kuzyk the reports before calling on him to present 
and conclude his case. Instead, the court was able to hold 
that the application for an order by way of mandamus was 
premature. Kuzyk could not establish that he did not have 
access to the medical reports until he had shown that the 
physician named did not have the reports or could not get 
them or would not disclose them. 

The decision suggests that a patient appearing before 
a review panel may bear the burden of exhausting every 
possible avenue to the medical evidence against him. Even 
if he does so, he has no assurance that the court will then 
‘assist him by ordering disclosure. 

What would be a workable solution to the issue of 
advance disclosure of the medical case for detention? The 
writer is not persuaded that it is necessary for the patient 


Sr, 


to have access to the records themselves. Nevertheless, 


he must be conversant with their essential contents so that 


157 por a discussion of access to medical and psychiatric 
records, and a view running generally to the contrary, see 
FELCH, supra note 38. 
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he can identify and prepare answer to the issues which will 
attract the attention of the review panel. England seems to 
be on the right track. There, the form prescribed to satisfy 
rule 6 of the Mental Health Review Tribunal Rules, tose tne 
requires the responsible authority to provide the tribunal 
with a "[s]tatement of reasons why [they] are not themselves 
willing to discharge the patient (including a report on the 
patient's mental condition and an account of the facilities 
available for care of the patient if the authority for 
detention were discharged)." Unless the authority expresses 
reservations on this head, the tribunal is bound to send a 
copy of the entire statement, including this part, to the 
patient. Furthermore, the tribunal has power to rule on an 
objection by the patient to the withholding of any part of 
the statement)t 7 a ruling which one would expect to be made 
on the same paternalistic grounds as a decision to protect 
the patient from the harmful impact of the medical testimony 
at the hearing itself. 


The power of a tribunal to secure portions of the 


medical or other evidence from the patient in the name of 


t28crion 960) Not 14394 


159vental Health Review Tribunal Rules, 1960. Id. 
r. 13(2), which reads as follows: "The tribunal may 
disclose to any person any information withheld under the 
provisions of these Rules on terms that the information 
shall not be disclosed to the applicant or the patient or 
to any other person or be used otherwise than in connection 
with the application." 
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his own best interests, like the power to exclude him from 
the hearing itself, is open to criticism because of its 
potential for abuse--especially where that evidence is 
determinative on the issue, 6° We are thus led to face the 
question whether the review panel is or should be under an 
obligation to reveal to the patient, whose interests are 
so very much in jeopardy, information within its possession 
of which he does not know and upon which the panel proposes 
to rely in deciding against him. Such information could 
include medical records or other data on the patient's file, 
for example, correspondence from or notes of statements by 
relatives, friends, or employers; or it might consist of 
data acquired by the tribunal, pursuant to inquiry or other- 
wise, outside the confines of the hearing. 

Speaking generally and in the context of a judicial 
function, deSmith asserts that 

[if] relevant evidential material is not 


disclosed to a party who is potentially 
prejudiced by it, there is prima facie a 


160 vary of the possibility of harm from disclosure to the 
patient himself, some authorities draw a distinction between 
disclosure to the patient and disclosure to his counsel or 
representative. Recognition of this distinction is inherent 
in subsection (2) of section 40 of the Mental Health Act, 
1972: the patient's representative is always entitled to 
hear the medical evidence given orally at the hearing 
although the patient may not be. The Act, however, does 
not prohibit the representative from relaying the evidence 
to the patient should he then choose to do so. In England, 

a Mental Health Review Tribunal may attach such a prohibition 
as a condition to the disclosure of information which other- 
wise would be withheld. Id. 
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breach of natural justice, irrespective of 

whether the material in question arose before, 

during or after the hearing. 
Prominent among his recital of exceptions stands a case 
"where disclosure of evidential material might inflict 
serious harm on the person directly concerned (e.g., dis- 
eiosure of ‘a'distressing medical report + OF but even 
in this situation, "the person claiming to be aggrieved 
should . . . be adequately apprised of the case he has to 
answer, subject to the need for withholding details in order 


to protect other overriding interests." 16 


163 


Reid expresses 


the Canadian law with less certainty. 


16] eoMrtH, supra ch. 1Iil note 4, at 179. 
1027 -at 180. 
163 


The whole question of access to evidence 
is tied up with the question how far a tri- 
bunal may go in making inquiries on its own 
or outside a hearing. This is a vital question 
to which the answers are vague. If, by statute, 
a hearing is merely one means of informing a 
tribunal authorized to make inquiries on its 
own, there is little force in the argument that 
all its information must be revealed to interested 
persons. The question whether a tribunal has 
such authority may be settled by the governing 
statutes, but it rarely is. Other considerations 
are thus resorted to in determining the question. 
One of these .. . is whether the function of 
the tribunal is administrative or judicial. The 
state of being one, or the other, is not immutable. 
A tribunal having an ultimately administrative 
discretion but which is required to hold a hearing 
in the process may be required to act judicially 
in respect,ofethe hearing and permitted to act as 
it may wish outside it. Does this mean that it 
must reveal information received from other 
sources during, or prior to, the hearing? What 
about the information received after the hearing? 


[Continued on next page. ] 
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The recent case of Lazarov v. Secretary of State of 
Canada oes which postdates Reid's text, suggests that dis- 
closure may be required. In that case, Lazarov had applied 
to the Secretary of State for a certificate of citizenship. 
The Minister had declined to grant the application on the 


basis of "confidential information recently provided by the 


pop 9 ja 


Royal Canadian Mounted Police. The refusal was made 


without first having heard from Lazarov and notwithstanding 
the prior findings of the Citizenship Court that Lazarov 


satisfied the objective criteria set out in the Canadian 


Citizenship Act and was "a fit and proper person to be granted 


n66 


Canadian citizenship. While acknowledging that the 


function performed by the Minister in the exercise of his 
discretion under the Act was plainly administrative in nature, 
the Federal Court of Appeal concluded that the audi alteram 


partem rule applied. As the judgment, which was rendered 


by Thurlowe, J., puts it: 


[Continued from p. 184.] 
The courts have had to struggle with this 
problem and, again, while some points have 
emerged their general significance is 
uncertain. Natural justice has been called 
in aid but it has been held in one case that 
a labour relations board may make and act 
upon extra-curial inquiries without violating 
the principles of natural justice. [Footnotes 
omitted. ] 


Supra note 72, at 89. 
164cupra note 46. 


165ta. at 740. 
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Leaving aside any question of declining 
the grant of certificates to particular 
classes of persons on grounds of broad 
general policy, which as I see it, it is 
not necessary to consider, it seems to me 
that whenever the reason for contemplating 
refusal of an application is one that is 
peculiar to the particular applicant, the 
nature of citizenship and its importance to 
the individual are such that the applicant 
ought at least to have an opportunity of 
some kind and at some stage of the BEC 
ceedings to dispute its existence.16/ 


And again: 


- - « whenever the Minister proposes to 
exercise his discretion to refuse an appli- 
cation on the basis of facts pertaining to 
the particular applicant or his application 
and where he has not already had an oppor- 
tunity in the course of the proceedings 
before the Citizenship Court he must be 
afforded a fair opportunity in one way or 
another of stating his position with respect 
to any matters which in the absence of refu- 
tation or explanation would lead to the 
rejection of his application. 


The decision stresses both the importance of the subject 


matter 
remarki 
"the re 


princip 


to the person affected and the demands of fairness, 
ng with reference to the facts of another case that 
asons why the law should require compliance with the 


les of natural justice are at least as strong in a 


citizenship case as in one of a person seeking a licence to 


operate 


reasons 
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168 


169 


169 


a gambling establishment." How much stronger the 


become when a person's liberty is at stake! 


Tee, at 748. 
Id. at 750. 


Id. at 749. 
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It is noteworthy that, according to Lazarov, the 
right to an opportunity to be heard does not give the appli- 
cant the right to inspect or copy the confidential documen- 
tation itself. He is nevertheless entitled to be informed 
of its essential contents. To quote from the judgment, 

That is not to say that a confidential report 

or its contents need be disclosed to [the 

applicant] but the pertinent allegations 

which if undenied or unresolved would lead to 

rejection of his application must .. . be made 

known to him to an extent sufficient to enable 

him to respond to them and he must have_a fair 

opportunity to dispute or explain them. 

Short of the failure or refusal of a deciding authority 
to make disclosure, the Gooliah Bact ation mes indicates that 
the tribunal's prevention of or interference with examina- 
tion directed at ascertaining the material details of confi- 
dential documentation may constitute an affront to natural 
justice. On the other hand, the result in that case may be 
attributable to the cumulative effect of the obstructive 
tactics adopted rather than to any single cee 

Turning to another point, the fact that the tribunal 
has within its possession the information upon which it 


proposes to rely may be wholly unknown to the applicant, as 


it was in Lazarov. Or, the applicant may be aware of its 


REO aerat "750. 


W71 supra note 78. 
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existence in the hands of the tribunal but unmindful of the 
tribunal's intention to attach decisive weight to its 
contents. Whereas the tribunal probably has a duty to make 
at least bare disclosure in the former instance, it is 
questionable whether such a duty arises in the latter. 
Rather, a violation of natural justice may not occur until 
the applicant has actively and unsuccessfully pursued the 
details of such information from every available source 
only to be refused ultimately by the tribunal itself. 

The distinction is suggested by the decision of the 
Supreme Court of Canada in Workmen's Compensation Board v. 
Ramme11.173 The issue there before the Board was whether 
or not one Rammell had drowned as the result of an accident 
arising out of and in the course of his employment. If he 
had, his widow was entitled to compensation. However, it was 
uncertain whether, despite warnings of rough weather, he 
had made the trip which ended in his death to see his 
family or to pick up equipment for his employer's business. 
The evidence of the manager and secretary of the employer 
supported the submission of the widow's counsel that Rammell 
had made the trip in the course of his duties, and that any 
visit to his family was incidental. The evidence of an 
R.C.M.P. constable and of two persons who ran an equipment 
repair shop in the area also supported this view. They had 


identified a piece of paper found on the body, but since 


17351962] S.C.R. 85 (B.C.). 
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lost, as an order form itemizing parts for a power saw. The 
Board, for all that, had emphasized a statement reported to 
have been made to one of its inspectors by an unrevealed 
individual which alleged that Rammell had been going to see 
his family, along with the fact that it had been a Saturday 
morning and Rammell had used his own boat. 

Six members of the Supreme Court of Canada rejected 
the argument that the Board was in breach of a duty to 
disclose the evidence upon which it intended to rely, noting 
that the issues created by the existence of the adverse 
statement and the use of Rammell's boat were fully apparent 
at the hearing. There had been "no refusal of disclosure 


ni74 The widow 


and no non-disclosure amounting to refusal. 
had simply failed to convince the Board that her evidence 
outweighed the opposing evidence. 

Cartwright, J. dissented, arguing as follows: the 


widow had made out "a strong prima facie case;" the evidence 
shown in the record did not upset it; therefore, the Board's 
decision must have been founded on other evidence in its 
possession which was not disclosed during the proceedings. 
He concluded that although the issue of whether Rammell's 
death had arisen out of and in the course of his employment 


had been clear, the Board nevertheless had not met its duty 


of disclosure: 


vier at 91, per Judson, J., who delivered judgment 
for the. majority. 
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In the particular circumstances of this 

case it was... the duty of the Board to 

make full disclosure to the [widow] of every 

item of evidence on which it proposed to base 

its decision including the contents of all 

statements made to its inspector and the names 

of the persons from whom those statements had 

been obtained, and, having done so, to give 

[her] a fair Opportunity) to correct’ or contra 

dict that evidence. The material indicates 

that it failed to perform this duty.175 

Rammell may be good law where the applicant has full 
and free opportunity to prepare and present his own case. 
But the activities of a patient under detention for mental 
disorder are severely curtailed. He does not enjoy personal 
freedom, and he rarely has the benefit of legal counsel. 
Because of this, the review panel, in contrast to workmen's 
compensation boards and most (if not all) other administrative 
tribunals, has been endowed with a protective jurisdiction 
which it exercises in concert with its deciding power. The 
writer therefore submits that the dissenting views of 
Cartwright, J. ring truer to the spirit of review panel 
proceedings than does the opinion of the majority, and that, 
with the possible exception of cases where disclosure poses 
a grave risk to his health, the panel ought to accommodate 
the patient by fully informing him as to the prejudicial 
evidence in its possession which he has not met. 


So ends our deliberation of the duty of the review 


panel to reveal specific evidence acquired from sources 


179t4, at 93-94. 
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other than oral testimony at the hearing, for example, 
private investigation or the patient's record. A related 
issue concerns the panel's duty to disclose opinions which 
it holds, or inferences or presumptions which it intends to 
draw from evidence presented, or conduct observed, on the 
basis of the personal knowledge and experience of its members. 

The use of material received from outside sources 
and reliance on the expertise of panel members is unques- 
tionably proper: one of the justifications for the creation 
of an administrative tribunal is the acquisition and appli- 
cation of a specialized expertise for the purpose of resolving 
a particular class of dispute, and another is the attainment 
of objectively accurate decisions. But as one author has 
stated in an excellent article on disclosure of tribunal 
knowledge which is "capable of being attributed to specific 
identifiable sources" and that which is not, 

- .- - although it is undesirable to impose 

evidentiary restrictions upon the source of the 


material which an administrative adjudicator 
may properly consider, or the purpose for which 
he may use relevant material within his own 
knowledge, it is necessary to impose effective 
procedural checks to guard against an adjudi- 
“cator relying upon inaccurate information 
within his personal knowledge, or misapplying 
his knowledge. 


As to the nature of these procedural safeguards, it is enough 


to say of review panel proceedings that the decision should 
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not take the applicant by surprise, and that he should be 
allowed a fair opportunity to rebut, qualify, explain, or 
distinguish the facts of his case from the general rule, 
assumption or misconception harboured by the adjudicator. 
The tribunal must also take care not to lull the applicant 
into a false sense of security by leaving him with the wrong 
impression of the weight it attaches to his evidence and 


arguments. 


e. Opportunity! for reply by patient 


Standing on its own, the right to disclosure of the 
case for detention, including the "right to be personally 
present during the presentation of any evidence to the review 


177 is hollow indeed and the intention to confer a 


panel," 
hollow right ought not to be thsi Saeco the Legislature. To 
have body, it must be accompanied by the right of the patient 
to present his own case in reply. That is to say, "[i]n 
order to protect his interests he must also be enabled to 
controvert, correct or comment on other evidence or infor- 
mation that may be relevant to the decision)"+/® 
Our discussion in the foregoing section proceeded 


on the assumption that the patient has a correlative right 


(1) to make out an affirmative case against detention and 


a Nou E972, SUpra ch. Lonore wl, iss r20ieZ). 
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(2) to contradict the case for detention. However, neither 
aspect of that right is fully established by the Mental 
Health Act, 1972. To make out an affirmative case, the 
patient must be able to adduce the evidence of his choice 
through his own testimony or that of other witnesses called 
by him and through the production of documents--perhaps the 
medical report of a psychiatrist who is unconnected with the 
facility; he must also have a chance to submit argument. But 
nowhere does the Mental Health Act, 1972 give the patient 
the express right to make representations on his own behalf. 
Rather, it provides that the panel "may invite the applicant 
and any other person to testify or produce evidence at the 
hearing." !? 
The words "may invite" are misleading in two respects. 
In the first place, the powers of the members of the panel 
are greater than that of mere invitation: as commissioners 
of inquiry for the purpose of hearing and considering appli- 
cations for review, they may compel such testimony and 
production.+°? And in the second place, the words leave 
open the negative inference that the patient is not entitled 
tO testify as of right nor, oh-a wider extension ofthe 


inference, to present his case as he wishes by introducing 


other witnesses or evidence. At the very least, the panel 


179 nor 1972, ssuprasch. | note,;l, asa 39 ks). 


18054. s, 22(1) 2 the Public. inquzriceetcr,  RoScAe L970, 
c. 2967 ss. .3,.4, quoted, supra ch. ,IV_note 237. 
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must surely hear from the patient himself, if only to enable 
its medical members to apply their expertise to the task of 
independent assessment of his mental condition. 

It is likely that the explanation for the enactment 
of this subsection is rooted in its history, stemming as 
it does from the recommendations espoused by the Percy 
Commission? ®+ which emphasized the investigatory side of the 
tribunal's responsibilities. The 1964 Act contained similar 
phraseology ,+°? as did its Saskatchewan rocevanners — Be 
that as it may, the provision is anomalous in the context 
of the existing Act and causes needless ambiguity. 

The contradiction of prejudicial evidence, the second 
aspect of the patient's opportunity to reply, may be achieved 
through cross-examination, and through the introduction of 
counter evidence and argument. The Act specifically gives 


the patient "the right of cross-examination"!°4 


thereby 
allowing him to seek clarification and obtain admissions 
against interest out of the mouths of witnesses called by 


the panel itself. But, as is clear from our discussion of 


his right to present an affirmative case, it does not 


18leupra ch. II note 10. See also», 147 s note 81 
supra. 

182,09 1964;7~supra~chy*LV+note 142, s. 17(4). 

Lose eee] Health Act, 1961; S.S. 1961, ¢c. 68, 
SJ 2644). 
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ACT: 1972,-supra ch. 1 note 1, sae40(3). 
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expressly secure to him the other means of contradiction. 

In point of practice, the right of cross-examination lies 

idle where the patient is excused from the hearing and his 
representative is ill-versed with the case. 

When read together, the review panel provisions impart 
the intention of the Legislature to provide for a procedu- 
rally fair hearing. We are therefore justified in invoking 
the principles of natural justice to fill in the gaps and 
expunge the incongruities. Moreover, at Uae substan- 
tiates our underlying supposition that the right to be 
present implies the right to be heard in reply. The Immi- 
gration Act under consideration in that case provided that 
"the hearing of an inquiry" should be "Separate and apart 
from the public but in the presence of the person con- 
pe editen © and the majority of the Court characterized 
the function. of the-Special Inquiry Ofticer,as) judicial: 
That is to say, the applicant's position was very much like 
that of a patient before the review panel: he had the right 
to be present at an inquiry in the nature of a private hearing 
before a tribunal entrusted with the exercise of a judicial 
function. The majority finding that certain behaviour on 


the part of the Special Inquiry Officer had interfered with 


the applicant's efforts to establish his case and contributed 


185 supra note 78. 


18654. at 244, quoting R.S.C. 1952, c. 325, ss. 27(1), 
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to a denial of natural justice leaves no room for doubt as 
to the applicant's right to be heard in reply in these cir- 
cumstances. And his right to make answer includes the 

right to call witnesses and produce documents in evidence. 
Indeed, there is judicial authority in Alberta to the effect 
that if the patient asks the panel to enforce the atten- 
dance of witnesses whose evidence is "material to the ends 
of justice" and who refuse to come at the patient's request, 
its members must oblige him by using their powers as commis- 
Sioners of inquiry.*9? 

We have shown that compliance with the principles of 
natural justice necessitates the observance of a high order 
of procedural protection for the patient on his application 
for review of his detention under the Mental Health Act, 
1972. But it must not be thought that the granting of 
those rights associated with his entitlement to be heard 
orally derogates from the importance of the inquisitorial 
process which we have already identified and endorsed. The 
goal remains that of a right balancing of the interests of 
the patient on the one hand and those of society on the 
other. To achieve this end, the panel requires the means of 
fully informing itself as to both sides of the case, means 
which are provided by the power of inquiry. It must be able 


to insist upon hearing from the patient, the responsible 


187 nurniture and Bedding Workers Union Local 33 v. 
Board of Industrial Relations (1969), 69 W.W.R. 226, 230 
(Altas); per, Milvain, €.d.T.D. 
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physician, and everyone else having evidence which is 
pertinent to the issue of detention and within the scope 
of the inquiry. And it must be able to examine relevant 


records and documents. 
4. Freedom from bias 


In addition to entitling persons affected to be 
heard, characterization of the function of a tribunal as 
judicial obliges it to render decision free from bias either 
in appearance of fact. The Mental Health Act, 1972 safe- 
guards review panels against allegations based on the 
appearance of bias by curtailing the eligibility of any 
member to sit when his family or professional relationships 
give rise to an apparent connection with the application 
and create a real likelihood of interest in the botcome. °° 
But this does not render them immune from criticism on 
another head, that being their practice of permitting the 
responsible physician to join them for their pre-hearing 
preparations and post-hearing deliberations while excluding 
the patient. No matter whether the physician actually parti- 
cipates at these times, the appearance of bias thereby 
created alone violates the principles of natural justice 
for, as the reader will remember, it is the physician who 


made the initial decision adverse to the patient. 


188 .op 1972, supra ch. I note l, s. 21. 
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Better to illustrate the extent of the physician's 


interest, we refer to the case of Re Alberta Securities 


89 


Commission and Ribeecht in which the chairman of the 


commission took part in a review of his own decision. 
There, Riley, J. of the Supreme Court of Alberta impugned 
the review, notwithstanding the words of the statute provi- 
ding for "a hearing and review by the commission" (emphasis 
added) which included the chairman, saying: 


I cannot find that the legislature has 
authorized or permitted the chairman of the 
securities commission to deal with the 
licensing application in the first instance 
and then sit on the hearing and review either 
expressly or by necessary implication. The 
chairman on the hearing and review knew most 
of the matters considered by him in making 
his original refusal. He can hardly be 
expected to exclude from his mind matters 
that were formerly before him, although no doubt 
he had an open mind and gave fair consideration 
to whatever evidence or argument were presented 
to the whole commission on review. [The 
chairman, by his previous decision], had already 
indicated his view on Albrecht's application 
for registration, and it would only be human 
for him to support his attitude before the 
review tribunal. « . «.-lt.wasswrong that 
he should have taken part in its deliberations. 
Justice must be done but also it must mani- 
festly be seen to be done. 


Certainly, the physician should not use the opportunity 


occasioned by his presence to influence the decision of the 
review panel. Moreover, a person having this degree of 


interest in the outcome of a proceeding should not even be 


189 (1962), 38 W.W.R. 430. 


19054. at 433-34. 
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present in the room while deliberations are taking place. 
The classic authority quashing a decision on the basis of 
the appearance of bias for this reason is Rex v. Sussex JJ., 
Ex parte Mccarthy.??? im thae case, the deputy clerk, 

whose duty it was to take notes of the evidence and to 
retire with the justices to advise them on points of law, was 
a partner in a law firm acting for a claimant on the civil 
Side of the case. There was no bias in fact, for the 
justices did not consult the clerk and he "scrupulously 
abstained from referring to the eases but that was not 
enough to save the decision. In his judgment, Lord Hewart, 
C.J. uttered the now famous statement that "it is not merely 
of some importance but is of fundamental importance that 
justice should not only be done, but should manifestly and 


ni93 A few lines later, he 


undoubtedly be seen to be done. 
added: "Nothing is to be done which creates even a suspicion 
that there has been improper interference with the course of 


Waetices 


And Lush, J., who agreed, asserted: “it is 
irrelevant to inquire whether the clerk did or did not give 


advice and influence the justices. What is objectionable 


19154924] 1 K.B. 256, referred to-in Albreche, supra 
note 189, at 434. 


WAT... at 251 


19374. at 259. 


Id. 
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is his presence at the consultation, when he is in a 
position which necessarily makes it impossible for him to 


give absolutely impartial advice, "19° 


The appearance of 
bias is still greater where a person with an interest in 
the outcome and no duty to be there is allowed to be present 
while the tribunal deliberates. Such is the situation with 
respect to the physician. 

The possibvlity“ofpatiinding 6fcbiasein “face sor 
actual bias, also merits our attention here. Actual bias 
is the product of a mind made up. It is found where the 
tribunal or any one of its members brings to the hearing 
preconceived notions which are so strongly held that they 
pervert the bearer's view of the evidence and close his mind 
to argument, and it may be inferred from the total conduct 


126 for example, the Manitoba 


of the proceedings. In Gooliah, 
Court of Appeal upheld the contention that the decision 
maker's "conduct of the inquiry throughout its course 
visibly stamp[ed] it as having been tainted with bias," 
though as a matter of outward form Gooliah was not "denied a 
hearing, or the right of examination or cross-examination, 


or the privilege of calling witnesses on his behave sn??? 


saa dayne GROAN 


196 supra note 78. 


ne at 229. The judgment of Freedman, J.A. contains 
a useful exposition of the two prongs of the concept of 
bias. Speaking of actual bias, he clarifies that “the 
mere possession of a tentative point of view on the case, , 


[Continued on next page. ] 
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Let us examine the conduct in question. The reader 
will recall that the case involved an inquiry under the 
Immigration Act into whether Gooliah had ceased to be in 
the particular class in which he was admitted as a non- 
immigrant. An affirmative finding meant his deportation. 
During the course of the inquiry Gooliah, who had entered 


Canada with the goal of becoming a journeyman electrician, 


claimed to have obtained permission from the Winnipeg Branch 


of the Immigration Department for a switch in his program 
out of the Manitoba Institute of Techology and into appren- 


ticeship--the very change which had given cause for inquiry 


in the first place. The court found that the Special Inquiry 


Officer's investigation into this claim did not amount to 


198 


"an objective search for the truth." He had acted more 


as prosecutor than as referee in that, by virtue of the 
comments he had made, the witnesses he had called and the 


questions he had phrased, his performance "appeared to be 


[Continued from p. 200.] 
when he was on the threshold of the inquiry" would not 
disqualify the decision-maker: 


Many a Judge, from having read the pleadings 
and related material in a case, finds himself 
in precisely that position. But he recognizes 
that «comperform his task properly, hesmusk& 
remain constantly in the grip of his judicial 
function and not yield to his preconceptions 
or become captive to unexamined and untested 
preliminary impressions. 


(We have already considered the duty of an administrative 
tribunal to disclose such preconceptions and preliminary 
impressions to the patient and to allow him the opportunity 
of rebuttal. See pp. 191-92 supra.) 


19855. at 234. 
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an attempt to find justification or support for a point of 
view to which, in advance of the relevant testimony, he 

was already firmly committed."1?? Gooliah also argued that, 
because apprenticeship fell within the same section of the 
Immigration Act, the change he had made in his program of 
study did not put him in a different class from that in 
which he had been admitted. To make his point, he had to 
know whether apprenticeship was a form of vocational training 
which had the approval of the Minister, and this informa- 
tion was contained in a confidential manual of departmental 
instructions. The Special Inquiry Officer successfully 
obstructed examination in this area. At first he attempted 
to prevent it altogether by brushing it off as "beside the 
point." Then, having made his position clear, he left the 
decision whether or not to answer up tc the Department's 
witness who, with this sanction, entered upon "an exercise 
in pure evae idk ee The result was the suppression of 
relevant evidence to Gooliah's detriment. All in all, the 
record disclosed "a hostile attitude on the part of the 
Special Inquiry Officer towards the applicant"? 92 Oni, Vtat. 


least, that his approach to the inquiry was coloured "to 


the extent that it showed some measure of prejudgment or 


19953. 


ee at’ 235,’ per-Freedman, J.A., quoting Tritschler, 
Cos.0,R. at the trial Jevel, 


aid. at 236, per Freedman, J.A. 
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prejudice. "79 The consequence was "an inquiry which fell 


below the standard of objective partiality and adherence 
to natural justice which the law demands and to which 
[Gooliah] was entitlea."72° 
The potential for actual bias exists in relation to 
review panels. This point if forcefully brought home when 
one notes the frequency with which evidence from the 
responsible physician is received in the absence of the 
patient or of any representative acting in his place--in 
blatant contravention of subsection (2) of section 40 of 
the Act. But even short of outright breach of the Act, on 
occasion during her observations, the writer discerned a 
tendency among panelists to accept the propriety of the 
detention as much on the strength of faith in the machinery 
of the mental health system as in reliance upon tangible 
evidence proffered at the hearing. In one instance, the 
evidence of the patient and the physician, who spoke from 
the authority of the hospital "admissions" report, conflicted 
in respect of pre-detention events. Notwithstanding the 
patient's firsthand knowledge of the incidents involved, the 
panel preferred the file version which emanated from unnamed 
source, attributing the discrepancy to the patient's probable 


confusion at the time. In another instance, the physician 


202 ad. St2236; per Guy, J .A. 


oO era. at 236, per Freedman, J.A. 
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stated that he had no great objection to cancellation of 
the certificates. The panel nevertheless upheld them, noting 
that they were nearing expiration anyway. It did so 
without discussing whether or not the patient was "in a 
condition presenting a danger to himself or others," and 
without mentioning the possibility of renewal certificates. 
At other times, the panel allowed a seeming modicum of 
medical evidence to override the patient's submissions. 
Faith in the system has its place, but it is not a 
legitimate substitute for thorough investigation of each 
individual case. Panel members should take care to ensure 
that their evident fraternity with hospital physicians does 
not affect the conduct of the proceedings: they must act 


they must not conduct themselves 


Nin @eSpirit of. bias or partisanship."704 Closer attention to 


“judretalLly and.impartially ;* 


the dictates of natural justice would eradicate many of the 


signals from which the writer read a danger of actual bias. 
5. Decision and appeal 


Subject to adjournment and ministerial extension, 
the review panel. must "hear and consider" an application 
within 28 days of its receipt by the chairman??? who has a 


further seven days after the decision within which to send 


a0 etd at 232% 


205,cp 1972, supra ch. I note 1, s¥/41(1). 
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a copy to the patient and other interested persons 70° In 


other words, allowing a modest time for communication at 
either end of the process, the time span between application 
and decision may run upwards of five weeks in the ordinary 
course. 79? A much greater period of time may elapse in an 
exceptional case because not only does the chairman have 
power to adjourn a hearing for any period up to 21 days,7°° 
but also the Minister of Social Services and Community 
Health may extend both this period and the 28 days allowed 
for the hearing. -0” 


The breadth of this time span is a source of some 


concern. As we emphasized in our defense of medical admission 


oo ends, sfod dad. 


207 opis is assuming that "hear and consider" means 
"decide,  s€@ supra Ch. IV note 259. ~Tieit does not, 
the total time span is unrestricted. 


208 on L972, supra ‘ch. f nove «hy “Ss. 40(5)q Asi we noted 
supra ch. IV note 257, the Act is not explicit as to whether 
the chairman's 21-day power of adjournment must be exer- 
cised within the 28-day period for hearing and considering. 
On a strict construction, the two subsections would have 
to be read this way in order to be compatible. But, if 
this is the interpretation intended, the power to adjourn 
is of little use, especially at Ponoka where the panel only 
meets. once a month as it is. It is the practice of the 
chairmen to apply the power outside the 28-day period and 
the discussion here proceeds on the basis that they do so 
properly. This being so, query whether, at the expiration 
of the initial period of adjournment, the chairman has 
power to readjourn for successive periods of up to 21 days 
each. 
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and renewal, to the patient--removed as he is from family, 

job and community, and against whom the stigma grows as 

the detention drags on--a prompt hearing is essential to the 
fair and effective protection of his interests. What is more, 
the very "treatment" gs which he is compulsorily subjected 

in the meantime may impair his ability to make out his case-- 
a point which has most force in respect of admission certifi- 
cates but is not without merit at later stages of detention. 

The 1964 Act set out a much tighter time frame. 

Under its provisions, and discounting an extension by the 
Minister, the chairman was allotted a mere 14 days from 
receipt of the complaint within which to transmit the 
decision to the patient and fe ee No doubt this proved 
unworkable, for the giving of notice of the hearing alone 
requires a few days, and the nearest relative, along with 
any other person who may be affected, needs time to schedule 
his own affairs so as to be available and prepare for the 
hearing. Nevertheless, the writer cannot escape the view 
that five weeks for the ordinary case is excessive. 

As for exceptional cases, the powers of adjournment 
and further extension occupy a purposeful place. To illus- 
trate, in one case observed the chairman adjourned to retain 
the panel's jurisdiction over the application of a patient 
who had gone absent without leave prior to the hearing. 


Contrast this with the dismissal of the application in 


210,07 1964, supra ch. IV note 142, s. 19(1). 
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another case where the patient did not appear because, 
according to the explanation of the responsible physician, 
he was trying to obtain legal representation and did not 
want to see the panel without it. Whereas the former 
patient would still be entitled to be heard upon his return, 
the latter patient's right to a hearing in respect of the 
same certificates was terminated. It is submitted that, in 
these circumstances, adjournment pending further investiga- 
tion would have been a more appropriate disposition. 
Adjournment should also be granted at the patient's 
request where he requires more time to prepare his case, or 
to respond to previously undisclosed evidence, or should he 
simply want to hold open his right to a review, at some 


future date, of the prevailing certificates. Indeed, the 


"{fjailure to grant an adjournment, or .a sufficient adjourn- 
ment, may amount to a aantea efenatural qustiice autht 

Use of the powers of adjournment and extension other 
than in consideration of the patient's interest ought to 


be, and seemingly is, sparing. For example, specious excuses 


for the responsible physician's failure to attend should not 


be condoned by ready resort to the power of adjournment. + 


2lleeip, Supra note 72, at 214, Cleing Canadian authority. 
on point. 


coca te two cases observed, the responsible physician did 
not appear for the meagre reason that he was at a meeting 
elsewhere. However, the hearings did proceed--in reliance 
on the medical evidence of a poorly-informed substitute 
doctor. See pp. 178-79 supra. 
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If, as in theory they could be, these powers were invoked 

to prevent altogether the patient's access to the panel, the 
patient's statutory right to judicial review would clearly 
be infringed, for power to adjourn does not equal power to 
stay. Again, the writer emphasizes the importance of time 
to many patients, and urges that all proceedings should 
proceed as expeditiously as the circumstances in each case 
permit. 


We turn now to the decision itself. The Act speci- 
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fies that it shall be "in writing. However, the form of 


the report provided for by the regulations conveys no more 
than the bare result--that is, that the panel either has 


cancelled or has refused to cancel the certificates-- 


together with the conditions of cancellation, if Bayt@e* In 


the event of refusal to cancel, the report is to include a 


statement of the right of appeadee Ww The act does not 


oblige the panel to give reasons for its decision,-~° nor 


213,09 1972, SUpray Ch... NOte .;7 Ss, '41G).) Iwo,or the 
panels observed followed the practice of recalling the 
patient on the day of the hearing to inform him orally 
of their decision. A written copy, of course, would 
follow. The third panel relied on the subsequent written 
notice alone to convey their decision to the patient. 


214,ita. Regan li9/f#3sis<« d2arforms 6: 


2159 1972, supra ch: I note 1, s._41(4); see also id. 


216contrast this with the onus placed on physicians 
and therapists issuing certificates’ noc only” to” form the 
Opinion that the three” conditions precedent to detention 
prevail MACthd [9/2sasupraschthd hotesaeyss. 21(1), 31(1)), 
but also to state the facts upon which the opinion is based 
(idsess. 29(2)"(c) CINK 32) (ch, ae. 
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does natural justice demand that it do Bee The regula- 


tions under the 1964 Act directed the giving of reasons on 
request, but with limitations: the panel was authorized to 
supply them to the complainant's legal representative but, 
by inference from the silence in this respect, not to the 
patient himseif;71° and the panel was "authorized to withold 
[sic] reasons for its decision from any person if it 
agree[d] that such disclosures would prejudice the health 
of the complainant or for any other special reason."-—~ 

It is unfortunate that the 1964 accommodation to the 
patient has been removed and, further, that the review panel 
has not been designated as an authority under the Adminis- 
trative Procedures Act so as to compel it to furnish reasons 


as a matter of eouree, Devoid of any such duty, the 


217 DesMITH, supra ch.. III note 4, at 171; WADE, supra 


Chew ln! move 3, at: 270. 


218aita. Reg. 675/64, s. 21(2) (a) as am. Alta. Reg. 
Pen, eh 2. 


ieee Ss. 21(2)(b). Where the patient's complaint was 
upheld, reasons were to be provided to the hospital super- 
intendent, presumably on an automatic basis. Id. s. 21(2) (c). 


aDroeeA pih 1970; Ce 2e = [ee Supra nore’ o.. “pect lon 
8 of that Act reads as follows: 


Where an authority exercises a statutory 
power so as to adversely affect the rights 
of a party, the authority shall furnish to 
each party a written statement of its decision 
setting out 


(a) the findings of fact upon which it based 
its decision, and 


(b) the reasons for the decision. 
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panel is lacking in incentive precisely to define and 


individually to address the issues, and the opportunity is 


221. 


lost to build up "a set of rational criteria" upon which 


to determine the questions involved. Indeed, even the 


findings of fact underlying decisions are seldom vocalized. ** 


The value of requiring reasons for findings and opinions 
should not be discounted. One noted American author favours 
their use even "when discretion is exercised without hearing." 
He points out that 


- . - findings and opinions tend to protect 
against careless or hasty action, help assure 
that the main facts and ideas have been 
considered, make easier the supervision of 

the officer by a higher officer, and help parties 
to decide whether or not to seek administrative 
or judicial review. 22 


Once rendered, a decision in the patient's favour is 


224 


binding on the board of the facility. On the other hand, 


the patient--and he alone--may appeal a decision refusing to 


cancel the certificates to the Supreme Court. 72° The appeal 


221 ADDAMS, supras.ch. JV enote 24.0. at 302. 


222namittedly, the one cancellation granted during the 
writer's observations was voiced to be because the patient 


210 


was no longer dangerous. However, in another case cancellation 


was refused notwithstanding the responsible physician's own 
pronouncement that the patient's condition was not dangerous 
and absent the expression of any conflicting opinion by the 
medical members of the panel. 


223%. C. DAVIS, DISCRETIONARY JUSTICE, A PRELIMINARY 
INQUIRY 104 (1969). 


224, n 1972, supra ch. I note 1, ss. 41(6), 48(1)- 


22514. ss. 41(4), 46(1). He must do so within 14 days 
of the decision which, allowing seven days for the chairman 
[Continued on next page. ] 
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is by way of a rehearing on the merits during the course of 
which the Court may direct the giving of evidence further to 
any adduced before it, and the submission of any transcript 
or minutes taken by the review panel at the original 
hearing. 7° 
What of the effectiveness of the appeal provision? 
Only three have been launched since the inception of the 
1972 Act. Two were subsequently withdrawn. The patient's 
lawyer in one of these cases suggested privately his fear 
that an adverse decision at this level would tend to hamper 
his client's chances of future release by a lesser authority 
(either administratively by the board of the facility or 
judicially by the review panel)--a risk he was not prepared 
to advise his client to take. The third case, which is 
before the Court’ now, has been adjourned sine die with the 
consent of counsel pending the taking of steps to locate 
more suitable accommodation for the applicant in view of his 
partial physical paralysis. In the opinion of both counsel 


and of the presiding judge, the problem is one of facility, 


[Continued from p. 210.] 

to send out a copy of the decision to the patient plus time 
in the mail, does not leave the patient much time to act. 
See supra ch. IV note 262. 
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the Act directs the Minister to provide each review panel 
with "such secretarial, legal, consultative or other assis- 
tance . 4ac. -aS,Mayrbe Frequired,s it .is.not,the practice of 
the review panels to maintain a record of any substance. 
Id. s. 22(2). Nor does natural justice require that a 
transcript be kept. DESMITH, supra ch. III note 4, at 171. 
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there being no issue as to the applicant's mental order. One 
wonders on what basis the review panel justified its decision 
refusing cancellation! 

Because of its de novo nature, an appeal which grants 
the patient "a full measure of natural justice" may render 


"nugatory any alleged earlier failure to accord him such 


227 


natural justice." But, although a fair hearing on appeal 


May cure an earlier defect in procedure, it does not excuse 
it. Provided that a court can be persuaded to grant one or 
another of the discretionary remedies offered by way of 

judicial review of the proceedings before the review panel 


notwithstanding the existence of a right of appeal, the 


prerogative writs have a contribution to make neve.27° 


eee ing Wy. University of Saskatchewan, [1969] S.C.R. 
678, 689, per Spence, J., applying Posltns v. Toronto 
Stock Pxchange,. [19681 S.C. R300. 


228 ane availability of the prerogative remedies when a 
right of appeal is given by statute has been the subject of 
judicial controversy. The issue arises most often in 
connection with the writ of certiorari and it is likely 
that this remedy is barred where the appeal serves the same 
purpose. However, in "exceptional" circumstances where 
the granting of the discretionary remedy would not circum- 
vent the intention of the Legislature, it may be allowed. 
That is to say, the existence and nature of the right of 
appeal are factors for the court to take into account in 
deciding whether or not to exercise its discretion in favour 
Of the applicant. See e.g., Stark vs College of Physicians 
and Surgeons (1965), 5 55 W.W.R. 121 (Sask. C.A.); Re Legal 
Profession Act (1967), 60 W.W.R. 705 (Alta. C.A.); Canadian 
Industries Limited v. Development Appeal Board (1969), 71 
W.W.R. 635 (Alta. C.A.); Re Chad Investments Ltd. and Longson 
(Tar inyad) DIR P-(3d 4627 (Alta. C.A.); Re®McGavin Toast- 
mastertLtd. cand tPowlowskptl (D973) , “37°8DYLERY+(3d) ~ 2008 (Man. 
C.A.). Whatever the case after the decision of the adminis- 
trative tribunal has been rendered, there is good reason for 


[Continued on next page.] 


7 a oe ee Waly ete | 


et0 .x1ehxo Isinom — xt ot 86 | so8 
+s sc) “ade iM : 
nolatoeb e31 pol risagt ened wolver, odd, a, 
. WEA Ad 
i tao kte Lis _ 
Eras wr pres gan 


ee. 


etnsip dofdw ppeving as ,eauten ovont 3b ati to owinsed 


tebiet yam “solteut feangen to ewessm ttut 6” da9k ay: 
ee ol Rink Ne 
tous mid Brosoe of exp lia’ xo: 159 ‘bepelis yas y on 


err 
) tS, ie 208 
i ip 


<a> 
7 oe 

belts 

4 

4 


{seqqs mo palxzsen xist 5 dpuodaie 308 


a i 
was 


x Jon 2906 sf  sxubeoorg at soatob eltaee cg 


Sseuo 


10 ano Jnsip oF babsuarteq ed Rr) 39D 5 


wb Saeee 4 tid 
to ysw yd Bexetio sotbemes qesnoksor08Eb eit to redjons 
mre Gast oer ted dt ad 
fensq wolves ent onpked apnbbescoxg od 30 wolvat is apa: 
= § oe * aaa 
eds ,iseqds 26> seni 5 to sonsieixe ed? patbassad3 o 


a ct b | 33 % 


ess . stad okem oF sotiudbxzao> 6 vevad aw avi 
7 ey, Sa rede 8 eerie 


be 7 


os © n - 


sls ee: 


oP 


8.39.2 reaes: Ss aa han +; 
otnoreT é anet DS . ie we 


nerw eotbonss evtieuoaaag Bi to. yatlidal 
a 2an ¢ ra ai Issqqs to : 


.yatevortaos Ish: 


sind of aape0 ed 502: 
wuovel alk ioaxsest a4i setoitexs of ton 10 sedsortw | 


sass bo q of a. ©) in eben ag 
a aes a ‘2 ae Se oe E °. 


Jw 


Indeed, the problem discerned by the patient's lawyer in 
respect of appeal could be avoided by resorting, at an 
earlier stage, to 'a prerogative remedy such as prohibition 
or mandamus which would leave jurisdiction to decide on the 
merits with the review panel. On the other hand, a patient 
may Wecttate to seek judicial review by a court because of 
the inevitable delay posed by adding intermediary steps. 
Viewed from a practical stance, neither recourse--appeal 

or judicial review--is available to a patient except where 
he has legal counsel, and he rarely does. 

This completes our examination of the application of 
the principles of natural justice to proceedings before the 
review panel. We reserve to our final Chapter the drawing 
of conclusions based on the analysis in this and earlier 


Chapters. 


[Continued from p. 212.] 

a court to grant a discretionary remedy applied for at an 
earlier stage in the proceedings when the time and expense 
of appeal by way of a rehearing on the merits may thereby be 
avoided. 
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CHAPTER VI 


CONCLUSIONS AND RECOMMENDATIONS 


Throughout distant and recent history, the involun- 
tary incarceration of persons suffering from mental disorder 
has been sanctioned by society. And, as long as the notion 
of the existence of a severe disabling disease which may be 
termed "mental disorder" prevails, the practice of compul- 
sorily hospitalizing such persons when they fail because of 
the impairment wrought by the disease to recognize their 
need for medical care is likely to continue to receive wide- 
spread social approval. 

That is not to suggest that the situation is stag- 
nant. The years have witnessed changes in the primary 
justification for detention for mental disorder--away from 
emphasis on the concern of society to protect itself from 
its dangerous members and toward emphasis on its concern 
for the health and welfare of each and every member. They 
have also seen medical advancements which permit a philo- 
sophy of voluntary treatment within the community to replace 
the older concept of care in a total institution far removed 
from the mainstream of society. As well, they have ex- 
perienced the results of varying divisions of responsibili- 


ties among the components of the mental health and legal 
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systems for right decision as to when compulsory detention 
is and is not required. 

Nevertheless, complaints of wrongful detention 
occur--a fact which points up the importance of constant 
reevaluation of the grounds for and objectives of detention, 
and the need for continual reassessment of the machinery 
invoked to ensure the fair adjustment of conflicting indi- 
vidual and social interests on a case by case basis. We 
must constantly beware of the lurking risk that such incar- 
cerations may have little to do with the safety of society 
Or with the welfare of the affected person, that what we 
justify as best for the patient is in truth simply easier 
for the rest of us. Vociferous critics such as Szasz and 
his followers make a very real contribution to the ultimate 
honesty of the system: by challenging the very concept upon 
which detention is founded, by questioning the amenability 
of a "disease" called "mental disorder" to scientific diag- 
nosis, by suggesting instead that "mental disorder" is no 
more than a sophisticated rationalization to which society 
resorts to deal with social deviancy, they call upon society 
to examine its true motives and justification for the deten- 
tion of persons suffering from mental disorder. 

In spite of the vagueness of its definition, this 
thesis is based on the belief that "mental disorder" exists. 
It is also based on the persuasion that, carefully control- 
led and properly applied, compulsory detention constitutes a 


defensible step in the pursuit of legitimate humanitarian 
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objectives, to wit, the care, improvement and, hopefully, 
cure of the debilitating mental condition. Working from 
these premises, the writer has contended that the scheme for 
collaboration between the mental health and legal systems 
laid down by the Mental Health Act, 1972 possesses the 
theoretical potential for the fair resolution of individual 
cases. Although the fundamental right of personal liberty 
is involved, there are good policy reasons for entrusting 
the initial decision to detain for mental disorder to medi- 
cal authority, thereby delaying the imposition of judicial 
Machinery. These include recognition of the medical exigen- 
cies to be served by the confluent process, for the legal 
system, which like the mental health system is an instru- 
ment--albeit a major one--of an even grander social system, 
does not enjoy a monopoly over the decision. They also en- 
tail taking cognizance of the tendency, in large measure 
born out by experience prior to 1965, for a mandatory judi- 
cial hearing prior to every detention to become perfunctory 
and ineffective. In contrast, the reservation of hearings 
to subsequent applications should conduce to meaningful 
paaievar review of earnestly controverted decisions. More- 
over, the prospect of such hearings should have a salu- 
tary effect on the exercise of medical judgment in respect 
of detention, as well as help to reassure the patient as to 
the fairness of the process. 

The review panel itself is unquestionably more than 


an additional piece of machinery in a mental health system 
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built around a medical model. It is an adjunct of the 
machinery of justice adapted to fit the special considera- 
tions pertaining to detention for mental disorder--witness 
the intention of the Legislature, as manifest through the 
provisions of the Mental Health Act, 1972, that the members 
and hence the panel should be independent from the mental 
health system.* Then, too, its performance of a judicial 
function through the application of an inquisitorial process 
dually protects the patient's interest in his personal free- 
dom: the inquisitorial process by reason of the paternalis- 
tic duty it places on the panel to gather in all the evi- 
dence which will enable it to decide correctly in circum- 
stances which severely inhibit the patient's capacity fully 
to prepare and make out his own case (his alleged mental 
condition and his medication or other treatment, perhaps, 
and his confinement, certainly); and the judicial function 
by reason of the natural justice safeguards which fortify 
at 

The theory of medical admission followed by the 
opportunity for judicial review is sound. However, our 
analysis has revealed that its execution at the review stage 
is faulty. That is to say, the review panels which were 
created to bear the judicial. load are not fulfilling their 
role in accordance with the direction and spirit of the Act. 


We have uncovered numerous shortcomings in their conduct, 
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shortcomings which may stem in part from the failure of at 
least some members to appreciate the judicial quality of 
their function. (One member winced at the writer's use of 
the word "judicial;" he comprehended the panel's purpose to 
be "to give the doctors a little help.") We have referred 
to the inconsistent and confusing order in which evidence 
is received; the gross infraction frequently permitted of 
the patient's right to be present or represented during the 
presentation of evidence; the superficial acceptance of the 
Medical view espoused by the facility in lieu of full inves- 
tigation into the patient's claims as required for satisfac- 
tion of the panel's inquisitorial duty; the general inatten- 
tion to the principles of natural justice; and the failure 
to identify, address and apply the criteria which fetter the 
panel's decision-making discretion. 

, In addition, we have made some specific recommenda- 
tions with a view to improving the harmony between the 
inquisitorial process and the procedures invoked to protect 
the patient's liberty. We have said that the Act should 
expressly provide: (1) that the panel has a duty fully to 
investigate all the facts of the case; (2) that, the: failure 
of any one of the three conditions precedent to detention-- 
mental disorder, dangerousness to self or others, and un- 
Suitability for continuation at the facility other than as a 
formal patient--compels release; (3) that, notwithstanding 
the coexistence of the three prerequisite conditions, the 


panel has discretion to cancel the certificates where, in 
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its opinion, the risk of dangerousness is not so great as to 
warrant the detention; (4) that the patient (or his repre- 
sentative) is entitled to receive a summary of the contents 
of the medical records and of the rest of the case against 
him in advance of the hearing; (5) that the panel has a duty 
to disclose evidence upon which it intends to rely so as not 
to take the patient by surprise; (6) that the patient has 
the right to make out his own case against detention and to 
contradict the case for detention; (7) that the panel shall 
proceed promptly upon receipt of an application unless there 
are extenuating itecume tances (28 days is too long for the 
ordinary case); (8) that the chairman's power of adjournment 
clearly extends beyond the ordinary time for hearing and 
deciding; and (9) that the panel shall give reasons for its 
decisions. We have also adverted to two further proposals 
which deserve consideration. The first is that a medical 
member of the panel conduct an independent medical examina- 
tion of the patient prior to the hearing. The second is 
that reasons for decision (without names and other uniquely 
personal identifying features) be published for the purpose 
of Bicone up a body of law to which mental health person- 
nel issuing certificates,, facility boards contemplating dis- 
charge, and patients seeking review may turn for guidance. 
Lastly, we have injected suggestions for procedural 
improvements relating to practices less readily corrected by 
legislative change: the orderly taking of evidence; more 


extensive use of inquisitorial powers to gather data and to 
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elicit the testimony of witnesses at the hearing; broader 
inquiry into those factors pertinent to the conditions of 
detention; and the taking of strict precautions to ward off 
bias in appearance and fact. 

The fundamental question that we have not yet tackled 
is: what oversight in the legislative regulation of the pro- 
cess for detention permits such remissness by the review 
panels in the performance of their duties? The writer sub- 
mits that the problem revolves around the privacy of the 
proceedings coupled with the panel's lack of direct ac- 
countability to any external authority: no one except the 
patient or his representative has any right to attend except 
with the prior consent of the chairman and, beyond receiving 
the applications and notifying the participants of its de- 
cision, the panel is under no obligation to keep records of 
its proceedings or to report the results.” 

One chairman displayed particular antipathy toward 
the presence of any extraneous persons, including relatives 
and friends, at review panel hearings. He justified his re- 
luctance to open up the proceedings to outside observation 
in terms of concern for the patient's privacy. The permis- 
sion which, after persistent efforts, the writer eventually 


obtained from him was couched in the warning that she may 


2although the provincial ombudsman may have jurisdic- 
tion to investigate individual complaints after the right to 
appeal has been exhausted or expired, he does not possess 
on-going regulatory or supervisory power. See The Ombudsman 
Ace ROS A. 2970;.c.. 268, ss. li, L2. 
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be excluded from many of the hearings by reason of the 
patient's objection. As stated previously, no such objec- 
tions materialized. 

Surely such resistance to legitimate observation is 
misconceived. As the Percy Commission itself asserted: 

Publicity or the possibility of public 

report is a strong safeguard against abuse 

of compulsory powers, and when it is not 

detrimental to the proper interests of the 

patient and of other people it is to be 

welcomed. 3 
One would expect an honestly reflective and conscientious 
panel to encourage observation for bona fide purposes and 
to seek out the constructive comments as to its practices 
which trained outsiders may contribute. An attitude of ex- 
treme concealment only serves to raise negative suspicions. 
What is more, the number of irregularities which transpired 
during the few hearings witnessed by the writer indicate 
that the degree of privacy allowed to the review panels is 
deleterious to the conduct of the proceedings and detrimen- 
tal to the patient's interests. 

That is not to suggest that all hearings before 
review panels should be opened up to the general public. 
Indeed, a public hearing is not a requirement of natural 


justice: "Courts are not obliged always to sit in public; 


there is no rule of natural justice requiring other 


3pERCY COMMISSION REPORT, supra ch. II note 10, at 
rot « 
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adjudicating bodies to sit in public." Nevertheless, some 
form of. check or control should be imposed on review panels. 
England has come up with a twofold solution to the problem. 
First of Maliyrtne sueiene may request a formal hearing in 
public, a request which presumably will be granted where 
"the tribunal are satisfied that a hearing in public would 
not be detrimental to the interests of the patient and would 


nd 


not for any other reason be undesirable. And secondly, 


Mental Health Review Tribunals are subject to the superin- 


tendence of the Council on Tribunals, ° a permanent advisory 


4 DESMITH, Supra Ch. “PEb note 4, atwlvy1. Thrs ds so, 
notwithstanding that "due process" at the common law was ad- 
ministered in a public trial by peers. JENNINGS, supra ch. 
TTL mote .6 ..at 28-29. .Purthernone;, asawe have seen, the 
writ de idiota inquirendo gave rise to a public inquisition. 


See p. 41 supra. 


>The Mental Health Review Tribunal Rules, 1960, S.I. 
1960 No. 1139, r. 24(1). This conforms with the recommenda- 
tion of the Percy Commission: 


If the patient or his relatives and friends 

so wish, the tribunal should arrange for them 
and the hospital or local authority staff to 
be present at the same time for a hearing on 
more formal lines. Such hearings should nor- 
mally be held in private. But if the patient 
or a patient's relative who has referred the 
case to the tribunal asks that statements made 
by him or on his behalf and by the hospital or 
local health authority staff should be made 

in public, the chairman of the tribunal should 
have discretion to agree. 


PERCY COMMISSION REPORT, supra ch. II note 10, at 15l. 


rhe Schedule to the Tribunals and Inquiries Act 1958 
has effect as if Mental Health Review Tribunals were speci- 
fied init. © .S.is, 19605No5 (610. 
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body which acts as a watchdog over the organization and 
procedure of administrative tribunals. ’ Like measures 
should be introduced in Alberta. 

Another innovation which may be predicted to have a 
beneficial effect on the procedures of review panels is 
guaranteed legal representation for all patients appearing 
before it. Although the Mental Health Act, 1972 clearly 
permits representation at the hearing, ® it makes no specific 
provision for legal counsel. The representative contempla- 
ted might be the patient's nearest relative, or a friend, or 
anyone else nominated by the patient who is willing to act 
on his behalf. Standing alone as it does, the right to 
representation is barren, for confinement curtails the 
patient's channels of inquiry and inhibits his chances of 


3 Of the twelve hearings ob- 


securing independent advice. 
served by the writer, legal counsel appeared for the patient 


in only two, and the patient's nearest relative, her 


Toe WADE, SUDt a Che tla. MOG. 3. ec ta O- Oils. 


Sacr pIP2 snsupratehshitnotess, essen 401 203;48) ; (4) . 


9V ake has summarized a number of factors related to 
the patient's institutionalization which hamper him from 
obtaining legal counsel: distance, drugs, treatment pro- 
grams, institutional conditioning, staff influences, and 
inaccessibility of amenities (e.g. telephone). The Delivery 
of Legal Assistance to the "Mentally I11," unpublished paper 
on file with the writer, at 13 (1975) —“Thereinafter cited as 
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husband, assisted ina third. 1° Nor can the nearest 


relative invariably be relied on to help. That relative may 
be unconcerned, as for example an estranged spouse, or he 
may actively oppose release because it will transfer back 

to him the burden of care and worries of which he was re- 
lieved by the patient's hospitalization. 

The situation is somewhat but not greatly improved 
from that lamented in 1927 by the then Chief Justice of the 
Trial Division of the Supreme Court of Alberta in a "conm- 
plaint of negligence" brought against the magistrate who 
had conducted, and the physician who had testified at the 
inquiry preceding the plaintiff's allegedly improper com- 
mittal to an insane asylum: 


Another important feature of the case is 
one which may not, after all, affect the de- 
fendant and might possibly be charged to The 
Mental?DiseaSesPnet, itself; R.SsA: 01922) «ch? 
223 ," and’ 2t*1S*this;* that no’ one appeared on 
her [the plaintiff's] behalf. In other words 
it was an ex-parte inquiry and in my opinion 
when the liberty of a subject is at stake 
that is a very unfortunate proceeding but 
apparently the Act does not provide for the 
unfortunate person who is brought up in this 
way, being represented. In my opinion that 
is’ avery important matter*and I think’ it*1is 
very unfortunate that cases such as this 
should be allowed to proceed without the 


10mhe record of representation in the six certificate 
of incapacity hearings incidentally taken in was worse: a 
friend appeared in one case and no applicant had legal 
counsel. Not all of these persons were hospitalized, a 
fact which suggests that forces beyond the confinement 
itself influence the affected person's desire and ability 
to obtain representation. 
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party most interested being represented 
either by counsel or by a next friend.1ll 


That is’ to say, by and large, a patient who wishes to 
obtain personal legal representation must call upon his own 
resourcefulness. Furthermore, unless his income is suf- 
ficiently low to qualify him for legal aid, he must secure 
it at his own expense. 

Taking into account the gravity of the consequences 
of the decision to detain and the restrictions placed on 


the patient by his incarceration, the case for automatic 


12 


legal assistance at public expense is strong. Add to 


this the results of studies conducted and statistics com- 


piled in various American jurisdictions which attest to 


the value of legal representation as a means to release, |? 


tliipberd v. Jamieson, [1927] 3 WiWeR. 543, 545 (Alta. 
S.C.) , (pew Simhonsyct. Jered: 


12 ADDAMS, who holds the same view, says: 

Independent legal and psychiatric counsel 
should be provided, at public cost if neces- 
sary. This would prevent the tribunal from 
being turned into a rubber stamp for medical 
opinions sItziSltrue that this would be ex- 
pensive, but . . . a considerable expense is 
surely justified where the liberty of the 
subject is in question. 


SppLa Ch. LV nore 210, at 302. 


13 s&e, e.g., BRUNETTI, supra ChzeyV. note: 327, at 720, 


citing Wenger & Fletcher, The Effect of Legal Counsel on 


ee eae 


Admissions to a State Mental Hospital: ~A) Confrontation of 
Professions, 10 J. HEALTH & SOCIAL BEHAVIOR 66, 69 (1969), 
in support of the statement that a "1969 study of commit- 


ment at a mid-western hospital revealed that a higher per- 


centage of patients were discharged when counsel was present 


[Continued on next page. ] 
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and the case is even stronger. Even in the writer's limited 
experience, the review panels took more care to comply with 
the requirements of the Act and the minimal procedural de- 
cencies when counsel appeared than when he did noo, aavetact 
which is not surprising because, unlike the average patient 
or lay representative, the lawyer has the wherewithal to ob- 
ject to deviations from acceptable procedure and to apply 
for judicial review or to launch an appeal. Furthermore, 
there is evidence of "an interesting correlation between the 
role assumed by patient's counsel" and "the ultimate dis- 
position,"14 the proportion of cases resulting in discharge 
being higher where counsel actively seeks his client's dis- 
charge than where he "show[s] agreement with the psychiatric 
recommendation of hospitalization" or makes "no clear-cut 
recommendation" for dispositions! 
How might such legal representation be delivered? 
The simplest answer would be to supply a duty counsel or, 


better yet, a counsel-for-the-day to attend each review 


[Continued from p. 225.] 

than when the patient was unrepresented." See also GUPTA, 
who concludes from an analysis of the court records for 
fifty-five cases “that intervention by counsel acting as 
patient's attorney tremendously increases chances of dis- 
charge, not to mention the other alternatives to hospitali- 
zation that may also be worked out to the patient's satis- 
Faction.” supra Che=venote 22, at 4355. 


14cupra, id. at 437. 
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panel session, 1° Going a step further, individual repre- 
sentation for each patient could be provided from among 
members of the bar at large. Both of these solutions, 
however, suffer from the drawback that lawyers who are 
unfamiliar with the mental health system tend to lack an 
adequate conceptualization of their role in detention pro- 
ceedings. One author offers the following reasons for the 
sense of "rolelessness" felt by counsel acting in the civil 
commitment process: "difficulty identifying with the client 
and clarifying a notion of loyalty;" absence of communica- 
tion between the lawyer and his client and therefore failure 
"to know the goal desired by the client;" no guage by which 
to measure performance, for "[i]n a commitment case success 
need not be defined exclusively in terms of freeing the 

- »« « patient;" “absence of an opponent;" and "mutual expec- 
tations of perfunctory performance" from all "the formal 
participants" (judge, lawyer, psychiatrist, patient) .7 
Many of these obstacles could, of course, be removed by pre- 


Ls 


scribing "explicit statutory. duties. Such duties might 


embrace the obligations to: 


16por criticisms of the effectiveness of this solution, 
See COHEN, supra ch. V note.36; LITWACK, supra ch. V note 34, 
at 817;:4BRUNETED," supre’ chi-Vnete 32, at 709. 


17 COHEN, supra ch. V note 36, at 447, 448, 451. 


18a. at 458. 
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(1) explain the nature of the proceedings to 
the client and interview him to ascertain 
what action he wishes to take; (2) undertake 
a factual investigation of the client's back- 
ground and the circumstances of the case, 
including interviews with . . . the examining 
physician(s) and family members, and examina- 
tion of hospital records; (3) demand a [public 
hearing], if available, after consultation 
with the. client; (4) speak on behalf of the 
client who may be illiterate, inarticulate, 
or timid; (5) employ ordinary advocacy skills 
such as producing evidence, cross-examining 
witnesses, and guarding procedural rights; 

(6) investigate alternatives to commitment; 
(7) prepare the client for commitment if no 
other disposition can be agreed upon. [Foot- 
notes omitted. ]19 


The most successful answer appears to be in the 
development of a specialized body of patient advocates. We 
have already adverted to the model provided by the New York 
Mental Health Information Service for a scheme of this 


at and to some of its many advantages, especially where 


Zu 


Pik, 


the advocates hold full-time posts. Three deserve empha- 


sis. First, the introduction of independent legal 


19. RUNETT », SUpuS ch. Vi nobess2,) at) 7O7—-05.. See also 
id. at 711, where he describes the legislation covering the 
duties of, counsel. for an, indigent patient which: is now in 
effect in Arizona: and COHEN, supra cn. V nore 36, “at “452- 


shite 


20556 pewth2 7 supra. 


asi the opinion of LITWACK: 


Only full-time patient advocates can be 
expected to have the time, the expertise, the 
relative freedom from governmental pressures, 
and the sense of commitment to adequately rep- 
resent clients who are likely to be poor, dis- 
turbed, and otherwise alone in defending their 
rIOntes 


Supra ch. V note 34, at 839. 
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representation immediately upon detention or at an emergency 
and, if possible, prior to the commencement of treatment 
should minimize the problems inherent in delay between medi- 
cal admission and judicial review. Second, by serving as 
mediators between the ne eadate eee and the patient in re- 
spect of matters such as the length of detention, the pro- 
gram of treatment and the according of privileges, skilled 
patient advocates may help to reduce patient tensions which 
are attributable to the institutionalization and which hin- 
der medical progress. Third, specialized advocates occupy a 
good position from which to endeavour to alleviate frictions 
between the personnel of the mental health and legal sys- 
tems: 77 members of the legal profession must come to appre- 
ciate the valid concerns of the medical profession for the 
patient's health and, in. turn, medical staff must be brought 
to appreciate the concern of the legal system that no person 
should lose his liberty without the opportunity for decision 
reached through judicial process. 

Having said this much, the writer strenuously urges 
further investigation of full-time patient advocacy systems 
elsewhere with a view to designing a workable plan for in- 
troduction into Alberta. The conclusions reached by Thomas 


Re. Litwackeinshis»artiele von “The Roles ofecounse! in Civil 


22mhe existence of such hostilities is well illustrated 
by the unhappy exclamation of one responsible physician upon 
learning “that her patrent would be’ appearing before the re- 
view panel with legal counsel: "Oh, no, he's represented: 
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Commitment Proceedings: Emerging Problems" merit particular 


attention in any such study: 


(1) Individuals subjected to civil com- 
mitment proceedings should receive adequate 
notice of their right to counsel. Adequate 
notice will generally involve oral notice 
delivered by someone schooled in the rele- 
vant law and committed to patients' rights. 
While such notice should be delivered to the 
client as soon after admission to a mental 
health facility as is practicable, it must 
not be delivered before the client can clear- 
ly understand it. In some cases, this will 
be a considerable time after admission. Also, 
the duty to provide notice should not be con- 
sidered discharged by a single, perfunctory 
recitation; rather, the attorney should assume 
responsibility for keeping clients continually 
aware of their rights. 


(2) Counsel should have the affirmative 
obligation of investigating the client's case 
and exploring alternatives to hospitalization. 
Ideally, counsel would be aided in this search 
by ancillary investigative personnel. With 
the background knowledge thus obtained, coun- 
sel should discuss the case with the client's 
physician. Such discussion should be aimed at 
ascertaining the intentions of the hospital 
staff, the bases of any decision to commit, 
and the hospital staff's knowledge of any al- 
ternatives to hospitalization. Finally, coun- 
sel should negotiate with the client's physi- 
cian a treatment plan mutually agreeable to 
the client and the hospital. 


(3) After negotiations with the client's 
physician, counsel should explain the situa- 
tion to the client and present the available 
legal alternatives. Such a discussion should 
include an explanation of the hospital's plans, 
the likely outcome of a hearing, and counsel's 
view of the best course of action for the 
client. 


(4) At any hearing or trial, counsel must 
represent the client, and the client's wishes 
to the best of his or her ability. This means 
effectively presenting the client's case, 
exploring and clarifying all relevant issues, 
and challenging adverse psychiatric judgments. 


tslupisrsq sitem “ameidert pa: Xe 


ig pat ae 
> 
-moo Livts 6s besootd Ls 
stsupesbs svisost Sino epni! 
sseaupebs) i be oo 
soison Isxo peste i kexs 
~sist sit ab beloorse sacem 
.etdpix ‘sineitsg-oF hestiewn 
sit ot bhorsvileb ed-bivgore pon vg 
[s¢nom s o¢ mokeeimbs 19336 eae 
teun tk ,sidsotsoerg shires ice 5 
-is6!6 aso inaiio eft exoted bezev 
{fibe aids .aseso smos nl” shara 
,oalA ‘nolua labs uetis omks ol 
-1oo 9d ton bivode esiton” 
yiojonutieq yelpnte « yd hepa 


oruesr bisode yorrotts efx viedtes 
yilsuatsnos eso Ep oars 203) 2 geet 
avitemr itis oid eved Oiidds 
sano e*'toaoiflo edt saci 20) a0: 


.iotgssilesiqeod oF eavitantetis pata fox ‘a \ 
doisee evifgd at hebis ad ee tg vfisebl 


e*snebfo odd’ ait teiaiets taut exedts (£) 0 
-susie eft ai rion Biworle Isenvoo ,astoie ayia ; 
aldplisve eda jaesetq bas tnelio, eft of eso 

bivorte golt#essaib s dow .zevistsnietis eee — 
a*istiqeodt eft Xo nolt+enelqee ns-sbisond eo {= 


=" eanuoe Sas iiped & io smeosuo yiedil odd ora t 
ot ackes fo seitv0o> seed end 10 wetv™ +. 6?) ) ; 


nelio 


sapm fornvoo yiskxa xo paixsod yas JA (B)- 7 my 
eotteiw a'tneifo ed’ bas ,~tasiio eit. snetexgeyZ 


ScnGly SREE $ ted 10 aif 10 su sit of 
oi ee ; pitinsee1q ylev tiostie 
af © One fe prtyiiusio bas vine fee . 
2tnsiipbyt 2iw @etevbs pnipnolizio 


23d 


Obviously, this dictates an adversarial-- 
though not necessarily hostile--stance to- 
ward parties seeking to curtail the client's 
liberty. Indeed, the prospect of facing 
articulate and challenging questioning at a 
hearing will encourage more thoughtful and 
deliberate handling of cases by psychiatrists. 


It hardly needs restating that such a 
system of effective representation almost 
certainly requires a staff of full-time, in- 
hospital, patient representatives, such as 
are provided by the MHIS in New York's First 
Judicial Department. In addition, such at- 
torneys can best perform their duties if they 
have the assistance of social workers in the 
investigation of clients' histories, socio- 
economic situations, and suitabilities for 
various alternatives to hospitalization. 23 


Conceivably, such a service could be expanded to include 
advice as to problems created in consequence of the deten- 
tion, and other legal needs of patients.*4 Consideration 
should also be given to the provision of independent medi- 
cal advice at public expense. 

Finally, to accompany the anticipated advent of 
controls to ensure their right conduct, we add a few mis- 


cellaneous proposals for extending the jurisdiction of 


23, ITWACK, Supra ch. Venote.s4, at oso-359. 


eon JANOPAUL has suggested that part of the lawyer's 
task is to "help the patient with any legal problems which 
might arise from the hospitalization, such as guardianships, 
possible foreclosures on installment purchase contracts, 
pending legal actions, the protection of his personal 
property, and so on." PROBLEMS IN HOSPITALIZING THE MENTAL- 
LY ILL 13-14 (American Bar Foundation Research Memorandum 
berries Not 3PPeroe2), Pei tedV@irn“COHEN;, supra chs *Vrnote 36, 
at 445-46. Moreover, YAKE has identified several areas of 
Alberta law in respect of which an "effective legal care 
delivery system" could provide useful service to mental 
patients... Supra,note 9. 
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review panels. To begin with, on occasion the patient's 
complaint has more to do with his treatment while detained 
than it does with the fact of detention. In one hearing 
observed by the writer, the patient asked the panel to 
recommend that he be given more freedom on a test basis, 
Such freedom to include leaves of absence and perhaps enrol- 
ment in a sheltered workshop program with the object of 
weaning him from the hospital environment and integrating 
him back into the community outside. After pointing out 
that its recommendation would have no force of law, the 
panel acceded to the request. This example demonstrates 
the beneficial use to which review panels could put an 
extension of their jurisdiction to encompass objections 
concerning patient privileges and treatment. 

The shortage of alternative facilities poses a second 
recurrent dafficulcy, as the appeal now before the Supreme 
Court eeveadece In another case, an elderly woman who had 
suffered partially-disabling permanent brain damage would 
have been capable of managing light housekeeping for her 
husband and herself within the setting of a supervised 
senior citizens home if such accommodation could be ob- 
tained. Disheartened by their own inability and that of a 
social worker to locate a suitable opening, the distraught 
couple looked to the review panel for help. Clearly, review 


panels are incapable of producing facilities where none 


ee TS 


255ee pp. 211-12 supra. 
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exist; nevertheless, they ought to have jurisdiction to 
undertake or direct that diligent investigation which will 
lead to the satisfactory resolution of Situations such as 
this. 

A third problem is created by the ambiguous nature of 
"voluntary" hospitalization. On one of her trips to a 
facility, the writer accompanied a legal aid representative 
On visits to interview two patients who wished legal assis- 
tance to apply for review of their detention by the review 
panel. Technically, both were "voluntary" patients, but 
neither understood that he was free to leave of his own 
accord. This could be because the status of a voluntary 
patient who makes so bold as to asSsert his right to reject 
treatment may quickly be converted to that of a "formal" 
patient. Taking into account the considerable scope for 
play, by mental health professionals, back and forth between 
the two statuses, and bearing in mind the preceding recom- 
mendations for the expansion of review panel jurisdiction to 
embrace issues of treatment, privilege and alternative fa- 
cility, the writer proposes that the jurisdiction of review 
panels should also extend to complaints by voluntary pa- 
tients. 

So concludes our study of the confluence of the 
mental health and legal systems in the process for compul- 
sory civil commitment in Alberta. But the examination ought 
not to stop here, for as long as the fundamental right of 


personal liberty stands in jeopardy, society cannot afford 
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to rest complacent in its search for a process which will 
achieve the unerringly fair adjustment of the interests of 
persons suffering from mental disorder with those of the 


populace at large. 
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APPENDIX 3 


OUTLINE OF EMPIRICAL DATA WHICH WOULD CONTRIBUTE TO 
STUDY OF THE OPERATION OF REVIEW PANELS 


1. Social, legal and clinical characteristics of patients 


a, 


Age, sex, marital status, occupation, educational 
level, locality of residence before hospitalization, 
length of stay in hospital, previous admissions, 
diagnosis of mental disorder, nature of treatment 


2. Applications 
Total number of applications made each year 


Number of applications for cancellation of admission 
certificates, renewal certificates 


Person submitting application (patient, person on his 
behalf, Minister, Director, board) (s. 38(1) and 


(3)) 


Form of application (is first communication with 
panel on prescribed form?) 


Number of previous applications 
3. Hearing 
Persons notified (s.. 39:(1)) 
Investigative steps taken (e.g. medical examination, 
staff interviews, patient file study, inquiries 


as to after-care. facilities) (s. 39(2)) 


Time elapsed between application and hearing (ss. 
39 (2) and 41:())) 


Persons in attendance (e.g. relatives, medical per- 
sonnel, clerical personnel) 


Persons giving evidence (those supporting application, 
those opposing application) 


Patient represented? Legal counsel? Lay person? 
Patient's choice or appointed for patient? 
(s. 40(2)) 
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Patient present? excluded? present for part and 
excluded for part? On the basis of what 
evidence? 

Use of oath, summons, etc. (s. 22(1)) 


Patient's opportunity to rebut adverse evidence 
(s. 40(3)) 


Duration of hearing 


Patient's medication during hearing, treatment prior 
to hearing 


4. Arguments against detention 
invalidity of idetention? . (s..: 57) 
No longer suffering from mental disorder? 


No longer in a condition presenting a danger to 
Himseril or Ocners? | (Sa: 4a.02) (a), 


No longer unsuitable for admission to a facility 
other than as a formal patient? 


5. Other complaints 


(e.g. as to treatment, withdrawal of privileges, 
refusal of day or weekend leave) 


6. Medical evidence 
Report by hospital authorities? Available to 
patient? patient's representative? Parts 
excluded? 
Examination by medical member of panel? 


Independent medical report introduced by patient? 


Use of patient records? Available to patient? 
patient's representative? 


7. Evidence as to afterocare gacilitves 
By hospital authorities (e.g. in medical report) 


By relatives 


Other 
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§. Withdrawal of applications 
Frequency 
Time of withdrawal 


Reasons (e.g. patient made voluntary, discharged, 
or one of these promised) 


9. Adjournments (s. 40(5)) 

Frequency 
Length 
Reasons (e.g. more information required) 

10. Decisions (s. 41(2)) 
Number of admission certificates cancelled 
Number of renewal certificates cancelled 
Number of cancellations refused 
Conditions attached to cancellation 
Reasons for cancellation or refusal to cancel 
Reference to other complaints 
Persons to whom decision sent (s. 41(3) and (5)) 


Requests for reasons 


